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DANIEL DOUGHERTY AND THE PHILADELPHIA BAR. 


By A. Oakey HALL. 


HY, it would puzzle a Philadelphia 
lawyer,” has been from Colonial 
times a colloquial expression, that originated 
primarily in the State of William Penn, but 
gradually extended far and wide and even 
crept into tales and sketches. The writer 
has even heard the phrase used in far away 
western settlements. But whenever used, 
the utterance in its reference was, and re- 
mains, complimentary; and it evidences 
that at an early period the Philadelphia law- 
yer had a fame for shrewdness, and perhaps 
for the hair-splitting ingenuity of the old 
race of special pleaders, whom statutes, 
codes, and a march of simplicity in the 
affairs of modern life have driven into his- 
toric caste. Nor in the progress of time has 
the Philadelphia lawyer lost any significance 
in his profession, although compared with 
his illustrious brethren in other cities. 

Recently the writer interviewed a retired 
counselor of the Philadelphia bar who was 
encountered at the recent funeral of Charles 
W. Brooke in New York City, where the latter 
had practiced his profession, with the appro- 
bation of clients and the bench, for a quarter- 
century after graduating from the Philadel- 
phia bar. 

“ Brooke’s departure for New York in his 
younger days,” said the Philadelphian, ‘was 
the result of a longing for broader honors; 
for a mingling with more extended litiga- 
tions, and an attainment of proverbially 
higher fees. Indeed, Philadelphia has often 
contributed great lawyers to that city, as, for 
instance, George Wood, John W. Ashmead, 
Edmon Blankman, William B. Reed and 





Daniel Dougherty — each of whom have 
joined the majority. All of these, except 
Wood, had a fancy for criminal jurispru- 
dence, and in that specialty won their best 
honors in their adopted city. Ashmead 
and Blankman made their mark in procuring, 
on a third trial, the conviction, for a low 
degree of manslaughter, of an Italian named 
Michael Cancemi, who had been once found 
guilty of murder in the first degree and sen- 
tenced to death. Reed came to the New 
York bar after having been district-attorney 
in Philadelphia; and Dougherty took to his 
new home oratorical honors before jurors 
which had already made him renowned in 
the city of his. birth.” 

“TI came to the Philadelphia Bar,” con- 
tinued the octogenarian lawyer — who sturd- 
ily bore his years by reason of the ‘‘ superior 
strength” that the Biblical authority said 
was necessary for the mortal who exceeded 
nature’s span of three score and ten; and 
who happily had escaped the attendant 
“labor and sorrow” which the Biblical au- 
thor imposed upon the long-lived mortal — 
“‘T came to the bar when the memories of 
those, now dead and gone, great lawyers, 
Chief-Justice M’Kean, Judges Shippen and 
Bushrod Washington, William Tilghman, 
Jared Ingersoll, Alexander James Dallas 
and William Rawle, were yet fervid toyounger 
attorneys; and while the afterwards Judge 
Grier of the Federal Supreme Court, Jere- 
miah S. Black, Horace Binney, David Paul 
Brown, William M. Meredith, George 
Sharswood and John Sergeant, were in the 
plenitude of their legal activity before the 
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Pennsylvania and Federal Courts. The 
Philadelphia bar in Colonial and infant Re- 
publican times, and all throughout my own 
career, as well as in this present time, would 
not surrender in point of learning, tact and 
honors to the bar of any other city, abroad 
or athome. My favorite member, when I 
was a youngster, was David Paul Brown, 
who lived long enough to be known to thous- 
ands of the present generation. He was a 
born orator; and if hypnotism had been 
then a current explanation for moulding 
the will-power of men, he could have been 
termed a Svengali, if we assume the ju- 
rors to be Trilbys. Were he now living, 
he would have been a centenarian by two 
years. He had the good fortune to have a 
father with fortune who could give him a 
liberal education, and of a social and busi- 
ness standing to afford his only son a fine 
launch upon well oiled professional ways. 
In his school days, David Paul was taught 
drawing and painting in oils, all the modern 
languages and fencing. He was termed by 
his legal preceptor, the famous William 
Rawle, an Admirable Crichton. Like Thomas 
Addis Emmet, Brown first began the study 
of medicine and with the great Doctor Ben- 
jamin Rush, who said to his father, ‘ David 
will make a great physician, but I think he 
would make a greater lawyer.’ Brown al- 
ways said, referring to this remark of Dr. 
Rush, ‘I was rushed into the study of juris- 
prudence.’ 

‘‘ Not a client nor a fee came to him dur- 
ing his first year after admission, but, at the 
beginning of his second year, luck came to 
him in the person of an apprentice-girl, 
whom he found standing in the center of a 
street-crowd that was sympathizing with her 
for having been in their sight beaten by her 
master. Brown escorted her before a mag- 
istrate, who took her complaint. Her vol- 


unteer advocate soon pressed her wrongs 
before a jury and obtained the punishment of 
her barbarous master, after a display of ora- 
tory which became Brown’s start in his pro- 





fession, and thereafter, young as he was, he 
never lacked clients. He possessed a re- 
markable flow of language, a musical voice 
of varied tones, logical as well as simply 
persuasive methods of presenting a case, 
readiness at cross-examination, seemingly in- 
nate knowledge of human nature, and inti- 
mate acquaintance with history and the vari- 
eties of literature. But to his genius he added 
intense industry, for he was always a disciple 
of Plod, even after he had made his mark. 
Like Daniel Webster, Brown was ever fas- 
tidious in his dress (as well as in address), 
and his blue dress-coat and moleskin trous- 
ers became as much his personal trade-mark 
as did the Websterian coat-collar of velvet, 
the brass buttons, and the buff vest of what 
is now known as the Li Hung Chang yellow 
color. In one of Brown’s speeches, after hav- 
ing heard himself taunted by an adversary 
before a jury as a mere flowery orator, he thus 
burst forth: ‘ Oratory is not a castle in the 
air or fairy palace of frost-work, destitute of 
substance and support. It may be compared 
to a magnificent temple constructed of Par- 
ian marble, sustained by pillars that shall 
endure for ages, exhibiting exact and ad- 
mirable symmetry, and combining all 
orders, varieties and beauties of architec- 
ture.’ 

“T have always fancied that Daniel 
Dougherty took David Paul Brown as his 
model, for never were two orators so much 
akin in methods. Brown had Quaker blood 
in him, which somewhat restrained his 
bursts of passion, but Dougherty’s veins 
held Milesian blood, and in invective as 
well as in pathos and imagery I found 
Dougherty to be Brown’s superior. When 
Brown died, Dougherty’s star in the legal 
firmament grew brighter, and he became 
his admitted successor for extorting verdicts. 
Excepting those two, there was little other 
grand oratory at the Philadelphia bar, but 
there were more deeply learned lawyers, 
for instance, John Sergeant and Horace 
Binney or William M. Meredith, and Jere- 
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miah T. Black and Robert C. Grier, who 
often left their country circuits to practice 
in Philadelphia. These, like Brown, were 
remarkable for stringently upholding the 
ethics of the profession. I feel sure that 
the Philadelphia bar has always equaled, 
if it did not surpass, all other bars, in free- 
dom from pettifoggers and from chicanery. 

“In such regard I recall an anecdote 
once current about Dougherty. A client 
called with a retainer, which he laid upon 
the table together with process served upon 
him, and said, ‘I am the defendant here. I 
have made the fee large, for I want you to 
treat the opposite party with the same great 
severity that he has practiced upon me.’ 

“ «Before I accept retainer,’ returned 
Dougherty — as any Philadelphian advo- 
cate would also have said — ‘ let us under- 
Stand each other; do you wish me to use 
the severity whether I may think he de- 
serves it or not? If I thought it deserved, 
I should exercise it without your stipulation, 
but if you fancy that I shall be severe 
when I believe its exercise unjust, I could 
not be unjustly severe for any fee you might 
bring.’ 

‘‘ The test of the relations between advocate 
and client, laid down by Brougham in his 
Queen Caroline address, was never adopted 
by the Philadelphia bar, but rather the 
well known rule of Lord Hale, viz., ‘I never 
thought my profession should either neces- 
sitate one of its members to use his elo- 
quence to make anything look worse or 
better than it deserves, for to prostitute 
rhetoric in such a way is basely mercenary, 
and below the worth of a Christian man to 
do so.’ 

‘What may be termed the ethics of the 
Philadelphia bar can be described in an 
opinion of Chief-Justice Gibson, as reported 
at page 189 of 2 Barr’s Pennsylvania reports, 
and that is on all fours with Hale’s view. 

“William D. Kelly obscured great legal 
attainments, as did Samuel J. Randall, with 
political preferment. But while at the Phila- 





delphia bar, Kelly was distinguished for his 
success before juries. His long career in 
Congress — wherein his advocacy of tariff 
protection was so prominent— made even 
his townsmen sometimes forget his triumphs 
at the bar. But Jerry Black (everybody 
called him Jerry) never allowed his political 
entanglements to obscure his legal fame, as 
his attorney-generalship at Washington and 
his labors, as reporter abundantly testified. 

“Our Philadelphia bar has always been 
remarkable for its esprit de corps and ab- 
sence of jealousies. Its intercourse with 
its always brilliant bench was profoundly 
courteous and fraternal, and never fell into 
that atrocious obsequiousness which London 
barristers and Q. C.s display toward their 
‘ Ludships.’ 

“T shall claim,” concluded my octogena- 
rian lawyer, “that our Philadelphia bar is, 
for personal dignity, purity in Saxon ex- 
pression, and in professional courtesy and 
decorum, exquisite models for all other bars. 
I have visited courts in many cities, but I 
never found one approaching so near as in 
Philadelphia this Baconian description— 
‘the place of Justice is a hallowed place, and 
therefore not only the bench but the foot- 
places and precincts and purprise thereof 
ought to be preserved without scandal and 
corruption.’ 

“ Another peculiarity of our Philadelphia 
bar is that its members nearly all excel in 
belles lettres. Was not the author of the 
patriotic hymn of ‘ Hail Columbia’ a Phila- 
delphia lawyer? How many of its members 
have written plays? David Paul Brown 
himself produced a tragedy on the boards 
of a theatre, and he wrote excellent verse. 

“ Dougherty, too, was a poet and an ama- 
teur playwright. Like Brown he was a 


noted wit and wag. One evening at the 
Union League Club, of which he was found- 
er, a discussion arose in his presence touch- 
ing a coming fancy ball in society. One of 
the club group remarked that he would not 
go, because a ball made his head giddy. 
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Interposed Dougherty, ‘Go as Charles the 
First and your head will not be required.’ 
On another occasion, pleading for a client 
who, when he stood before the jury, showed 
six feet and three inches of height, Dougherty 
referred to him as a man of great responsi- 
bility, because nine-tenths of the citizens 
were compelled to look up to him. 

‘Dougherty was a great student of 
Shakespeare. On one occasion, in a capital 
case, when answering his opponent — who 
had claimed that the law relating to dying 
declarations was of modern made law— 
he felicitously quoted these lines from the 
second act of Richard II, to show that the 
doctrine was valid as far back as in Shake- 
speare’s time : — 

Have I not hideous death within my view? 


What in the world should make me now deceive, 
Since I must lose the use of all deceit? 


And Dougherty argued that in those poetic 
lines the reason for the admissibility of hear- 
say dying declarations was better stated 
than even in the prose of Starkie, Phillips, 
Greenleaf or Taylor on evidence. 

“Upon another occasion, his opponent, 
contesting some of his theological views, was 
met by the pleasant conceit in allusion to 
the monogram of his name, Daniel Doug- 
herty: ‘My friend must remember that my 
parents at the very baptismal font con- 
ferred a D.D. upon me.’ It was always a 
treat, even to the oldest judge or lawyer to 
have Dougherty and Ben Brewster —he 
who was President Arthur’s attorney-gen- 
eral — meet each other in a case for a keen 
encounter of wits. After this was over they 
would retire to their club for a cold bottle 
and bird; for be it understood that every 
Philadelphia lawyer is both gourmand and 
gourmet in the best sense of those words. 
As longevity is a mark in bench and bar 
in our city, so dieting is for each very excep- 
tional. 

“Our Philadelphia bench will from its 
inception compare grandly with that of any 
other. Our judges ever bore in mind the 





saying of Socrates: ‘Three things belong 
to ajudge: to hear courteously, to consider 
soberly and to give judgment without par- 
tiality.’ —To which may be added for modern 
times: the judge should be humane as well 
as just, conciliatory and forbearing with the 
bar, indulgent to the young and inexperi- 
enced, and especially sympathetic towards 
strugglers for advancement in their profes- 
sion under sullen influences and against 
adverse circumstances. I recall with delight- 
ful reminiscences, as judges before whom I 
practiced, those Federal Judges Baldwin and 
Grier and District Judge John Kintzing 
Kane. The latter was the Chesterfield of 
the bench : physically handsome, and well 
dressed even to the verge of dandyism, his 
proverbial politeness was sorely tried by the 
lawyer who came before him in a slovenly 
dress. I must not pass by Judge George 
Sharswood, who is perhaps best considered 
by the profession beyond Pennsylvania, by 
reason of his legal writings and legal profes- 
sorship in the State University. His career 
on the bench was remarkable for the fact 
that he was never known to imply in any 
degree his personal opinion about the facts 
before him. Supreme Court Judge Wood- 
ward became remarkable for being many 
years on the bench in banco without ever 
having asked a question of counsel during 
argument or having interrupted him. Of 
how many judges could that be said? 

‘It must not be forgotten that the Phila- 
delphia bar has furnished two illustrious 
legal authors, Wharton and Brightly. The 
latter grandly illustrates his name in his 
speeches and writings. 

“Other cities are wont to chaff Philadelphia 
as a sleepy, slow city. Perhaps so in some 
respects, yet even in these the City of 
Brotherly Love is safe and sure. Especially 
so in its bench and bar. And it holds his- 
toric place with Boston as a cradle of patri- 
otic jurisprudence.” 

And so the writer and the octogenarian 
lawyer parted at the bier of the deceased 
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Philadelphian. He to his home to indulge 
in further reminiscences, and I to make notes 
of a pleasant meeting. 

Much might be interestingly added to 
the views of the veteran Philadelphian about 
Dougherty and the Philadelphia bar. His 
portrait, which forms the frontispiece— taken 
a few years before his death — shows in the 
contour of his massive head and in his ex- 
pressive eyes why he was so grand an ora- 
tor. But the portrait cannot, unfortunately, 
indicate the graceful pose that he always 
occupied in speaking, nor the grace and 
appropriateness of his gesture, nor the mo- 
bility of feature which interpreted emotions. 
Spurzheim and Lavater alike, having been 
shown Dougherty’s head, would have agreed 
that it belonged to a born orator. Which 


indeed he was; for while a schoolboy he 


was accustomed to declaim in his walks 
abroad — not like Demosthenes, facing the 
roaring sea from its pebbly shore, but in the 
quietude of nature. Many a schoolfellow of 
his in after life must have recalled the aston- 
ishment of their pedagogue on the occasion 
when young Dougherty pronounced, as his 
“piece for speaking” before him and the 
school, Marc Antony’s address over the body 
of Julius Cesar. There are veterans at both 
the bar of Philadelphia and New York, and 
in many other cities in which he gave his 
renowned lecture on Oratory, or his various 
political addresses, who will assert that 
Daniel Dougherty stood as an orator on the 
plane of greatness in eloquence beside such 
Americans as Patrick Henry, William Wirt, 
Daniel Webster, Rufus Choate, Edward Ev- 
erett, Charles Sumner, Wendell Phillips, and 
Roscoe Conkling. It was his grand burst of 
oratory in his closing address in a New York 
court-house in behalf of his client’s alleged 
briber, Alderman Cleary, made while the 
advocate was yet resident of his native city 
—specially engaged—that impelled his 
change of professional venue to the metropo- 
lis in which his career closed. Several of 
his client’s aldermanic comrades had been 





previously convicted of bribery under much 
popular and press clamor, and Dougherty’s 
moral courage was called into play to stem 
the clamorous tide. He did not entirely 
succeed, but he equally divided his jury and 
substantially acquitted the alderman; for 
Dougherty’s dissection of the evidence was 
so able when read in the newspapers, al- 
though divested of oratorical glamor, that 
it turned the popular adverse opinion, and it 
practically acquitted another alderman who 
was next arraigned. 

Oratory, like a musical instrument, has a 
gamut, and Dougherty sounded in turn 
every note of it as occasion demanded; 
gliding from the persuasive conversational 
tone before a jury into impassioned decla- 
mation that fell impressively upon eager 
ears, and alternating tender pathos with 
breezy rhetoric or anon with impetuous ar- 
raignment or invective. The orator who 
merely delights without also persuading his 
hearers misses his cue and his vocation. 
Daniel Dougherty also had the logical power 
that convinces, as well as the mellifluous 


‘ power that steals persuasion upon the senses. 


His widow, Cecilia Dougherty — who was 
throughout his professional triumphs a 
valued helpmeet — speaks enthusiastically of 
his persuasive powers, even in domestic and 
social life, as well as in court circles. Like 
David Paul Brown and Rufus Choate, Dough- 
erty’s brilliancy never weakened his plodding 
and patient investigetion in preparing his 
cases. Yet he was matchless in oratory for 
any sudden occasion —such as, for instance, 
when summoned for a speech suddenly in 
an assembly or postprandially. Few public 
banquets, therefore, were held without a 
guest invitation being sent to him in hopes 
to challenge his brilliancy in an after-dinner 
speech. 

Many lawyers who listened in 1888 to 
Daniel Dougherty’s address at the annual 
festival of the New York State Bar Associa- 
tion, with the theme, “ The integrity and 
independence of the bar,” sorrowed, when 
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they knew of his decease, that such elo- 


‘ quence as they heard on that memorable 


occasion from him should have been so un- 
timely hushed. A recent writer in an En- 
glish law periodical bewailed the decadence 
of bar eloquence in his country; and he 
will find therein many fellow sympathizers 
at the American bar. When, therefore, bar 
eloquence such as was possessed by Dough- 
erty and Roscoe Conkling (who shortly 
preceded him into eterimal rest) perishes, 
and the profession becomes prosaically util- 
itarian, and grubs for wealth rather than 





fame, the result is an injury to bench and 
jurors who listen, as well as to bar tradi- 
tions. It is therefore wise for the legal 
profession not to lose sight of olden 
beacons of eloquence that have thrown 
illumination over the life journeys of 
both lawyers and laymen. And Daniel 
Dougherty was pre-eminently such a bea- 
con light. The memory of which, as 
lit in Philadelphia and trimmed in New 
York, but imparting brilliancy to the entire 
American bar, may well be ever kept in 
sight. 


WHY THOMAS BRAM WAS FOUND GUILTY. 


By CHARLES E. GRINNELL. 


HE celebrated case! here referred to 

requires for its appreciation a study of 
its details in the order of time. It is be- 
lieved that no attempt has been made pub- 
licly to state the facts of the voyage of the 
‘Herbert Fuller” as they occurred from 
day to day. Consequently many persons 
fail to comprehend the evidence. There- 
fore, the present writer, having heard the 
testimony of all the witnesses, has tried to 
tell the story clearly by following the actual 
succession of events from the time of loading 
the vessel at Boston in June, 1896, to the 
sentence of death in Boston on the ninth of 
March, 1897. 


1 The United States, by indictment v. Thomas Bram 
alias. The trial was in Boston, Massachusetts, in the Cir- 
cuit Court of the United States for the First Circuit, before 
Circuit Judge Colt and District Judge Webb. The United 
States was represented by the Hon. Sherman Hoar, its 
attorney for the District of Massachusetts, and John H. 
Casey, Esq., and Frederick P. Cabot, Esq., assistant attor- 
neys for the said District. The prisoner was represented 
by James E. Cotter, Esq., and Asa Palmer French, Esq. 

The rough sketches herewith presented are not drawn to 
scale. The plans used at the trial did not contain the axe 
and the spots; but they are added here to aid the reader to 
understand the description. 





In the month of June, 1896, Captain 
Charles I. Nash, of Harrington, Maine, 
an experienced sailor, was fitting out the 
barkentine “‘ Herbert Fuller” for a voyage 
to Rosario, in the southeastern part of 
South America. She was being loaded 
with lumber, which was laid five feet 
above the deck and reached from the for- 
ward part of the forward house to the for- 
ward part of the after house. Thus it made 
a new deck between those points. These 
houses were only five feet high above the 
deck, and the top of each made a part of 
the new deck formed by the lumber. The 
vessel was lying at a wharf in Boston, Mas- 
sachusetts; and the captain engaged there, 
as first mate, a man named Thomas Bram. 
He was a native of Saint “Kits” (Chris- 
topher’s), one of the Windward Islands. He 
served on vessels as a boy. At sixteen he 
had run away from home, and managed to 
reach the city of New York. After serving 
a year on a schooner, he became a waiter in 
eating houses, rose to be a manager of one, 
served as a baker in an emergency, and was 
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interested in religion at a mission house. 
Afterwards he was sent to Boston to man- 
age what was called “a religious restaurant” 
there, — an eating-house where religious 
services were held. He was engaged to 
be married to a girl in Brooklyn, New 
York, and went back there, married her and 
brought her to Boston, and lived in East 
Cambridge. After a while they returned to 
New York, where he managed another res- 
taurant, and before long he was sent to 
Chicago to manage onethere. He returned 
to New York, and tried to run an eating- 
house on his own account, but, not succeed- 
ing, sold out and went to sea in the year 
1888, the same year in which he was natu- 
ralized as an American citizen. He served 
in several vessels and became mate and cap- 
tain. He had three children, but had lived 
apart from his wife and them for some 
time. They lived in Brooklyn, New York. 
He saw his wife last on the fourth of July, 
1895. He had followed the sea steadily up 
to the time of meeting Captain Nash on 
the ninth of June, 1896. -He told the 
captain that he came from Nova Scotia. 
But he never was there for longer than a 
month, and that was four years before. On 
the tenth, Bram was employed as first mate 
of the “‘ Herbert Fuller,’ and went aboard 
of her to live. The captain’s wife, who 
also came from Harrington, was going 
to sea with her husband, but she was then 
absent, and the captain left the vessel in 
charge of the first mate, a part of the time, 
in order to join his wife. The first mate 
then lived alone in the after house, and his 
meals were there served by the steward, a 
mulatto named Jonathan Spencer, a native 
of the British West Indies, who was the 
cook and had his galley and bunk in the 
forward house. 

In the latter half of June, a young man of 
twenty years, named Lester Hawthorne 
Monks, of Brookline, Massachusetts, a student 
in Harvard University, who was intending to 
take a sea-voyage for his health, visited the 





‘Herbert Fuller.” There he found the first 
mate, who advised him not to go on a sail- 
ing vessel. Monks, however, decided to go 
on that vessel and succeeded in engaging a 
passage from the captain, who let the pas- 
senger have his own cabin. Therefore the 
captain used the chart-room for his cabin 
and slept there on a cot which was placed 
on the starboard end of the room, with the 
head towards the stern and the foot towards 
the door of the passenger’s cabin, which 
opened into the chart-room. The chart- 
room was about 12 ft. 3 in. athwartships by 
9 ft. 4 in. fore and aft. 

The passenger, in preparation for a long 
voyage, brought with him, a bottle of 
brandy, a bottle of whiskey and sixty bottles 
of beer, besides necessary clothing; and a 
couple of his trunks were laid in his cabin, 
one against the door between his cabin and 
the cabin of the captain’s wife, and the other 
near the door and partly in front of it. This 
door was locked when the .passenger took 
the room and remained so while he was on 
the vessel. 

A man named August Blomberg, a Rus- 
sian Finn, was engaged as second mate. 
The steward said he saw the second mate 
drunk before the vessel sailed. 

One day when the captain’s wife had 
gone ashore and returned with a new dress 
on, the first mate said to the steward, “ Cal- 
ico makes a great change with a woman.” 

There were six men in the forecastle. Ju- 
lius Leopold Westerberg, a Swede, was 
called Charley Brown for short. He had 
had a curious experience after one of his 
voyages. He went ashore at Antwerp and 
was paid off, and started by train for 
Rotterdam. On the way there in the 
cars he was seized with a. terror of the 
people about him, and on reaching Rot- 
terdam and going to bed he laid awake 
and the next he knew was that he waked up 
in the ward of a hospital. The attending 
physician told him that he had been out of 
his head for a fortnight, and that when some- 
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one came into the room where he laid down 
to sleep he had shot his revolver and put a 
bullet through a window. Since then he had 
recovered and had continued to go to sea. 
He had a habit of talking to himself and 
gesticulating. He was talkative and jolly 
with the crew. Folke Wassen was a young 
Swede of twenty-two, a fellow countryman 
of Charley Brown. Francis M. Loheac was 
a Frenchman and was said to have run away 
from the French navy. Henry J. Slice, a 
German, Oscar Andersson, a Swede, and 
Hendrik Purdok, a Dutchman, were sturdy 
looking sailors. And all these six were 
strangers to each other and to the officers. 

The captain and his wife came aboard, and 
the wife occupied her cabin, which was at the 
forward starboard corner of the after house, 
and opened into the main cabin. The door, 
however, swung inward into her room and 
concealed her bunk even when the door was 
open. The floor of all the after house was 
nearly two feet lower than the outside deck. 
Hence the ceiling was almost seven feet from 
the floor. There were two windows in her 
cabin, one opening forward and one on the 
starboard side. The deckload of lumber 
was piled up opposite the forward window, 
about three and one-half or four inches from 
it. The regular deckload did not extend aft 
by the sides of the after house, but stopped 
at its forward end. There were some boards 
piled along the sides of the house under the 
side windows just up to the sills. 

The second mate occupied the cabin be- 
tween the forward end of Mrs. Nash’s cabin 
and the forward companion way. His door 
opened upon the narrow passage at the foot 
of the steps. His window opened on the 
forward end of the house and was not so ob- 
structed as the forward window of Mrs. Nash’s 
room, because the lumber was drawn away in 
the form of steps near his window, so that 
persons could walk up and down between 
the top of the deckload and the top of the 
regular steps of the companion way. 

Directly opposite to the door of the sec- 





ond mate’s cabin and across the narrow pas- 
sage was the door of the first mate’s cabin, 
which occupied the forward port corner of 
the house. That passage was only two feet, 
four and one-half inches wide. 

The vessel with its twelve people sailed 
from the wharf in Boston upon its fateful 
voyage on the morning of Friday, the third 
of July,1896. Onreaching Nantasket Roads 
she was delayed by a thick fog and a head 
wind, and laid there until four o’clock of the 
morning of Wednesday, the eighth of July, 
when she got under way and put out to sea. 

The captain’s wife made the beds and took 
care of the rooms of herself, her husband and 
the passenger. The two mates made their 
own beds and took care of their own rooms. 
The steward cooked for all hands, waited on 
the table in the main cabin, and at night put 
luncheons in the cabins of the mates for 
them to eat on their watches. Soon after 
going to sea the first mate ordered a sailor 
to clean brasses. Charley Brown took the 
occasion to say to his shipmates, ‘“ None of 
those G— d— blue-noses moves with me.” 
Charley Brown washed the paint of the out- 
side of the after house and about its windows 
daily until and including Saturday after sail- 
ing. On Monday, Charley Brown was set 
to scrubbing the after-deck aft of the after 
house. The first mate ordered him to scrub 
with both hands. Charley was angry at the 
way the first mate spoke to him. 

Meanwhile the two mates had been making 
each other’s acquaintance. Folke Wassen 
heard high words between them, and Charley 
Brown heard the following conversation: 
First mate’s voice, “I want you to do what 
I tell you to do— don’t intend to run me.” 
Second mate’s voice, “I don’t want you to 
run me either.” On Saturday, the day after 
sailing, Slice heard the second mate say: “I 
wish you would let me go about my work.” 
The first mate made some reply, to which 
the second mate said that he had once had 
charge of a vessel with twenty-four in the 
crew. The first mate answered, “I don’t 
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care where you have been or what you have 
done.” Then the steward, who saw more of 
all the persons aboard than any other one, 
heard the two mates quarrelling, and the first 
mate’s voice saying, ‘‘ That d—d sarcastic 
talk of yours is the only thing I would kill 
a man for;” and upon the second mate’s 
replying, the first mate’s voice said, ‘‘ Don’t 
you get excited.” 

The days spent on board by the first mate 
and the steward seem to have made them 
somewhat familiar with each other, for the 
first mate said to the steward one day about 
the captain: “ Here isa man who has a good 
wife and is not deserving of her.” He then 
spoke of the captain’s money: ‘‘ Some other 
sport will dash his money up against the 
wall.” ‘But he didn’t explain it that way, 
but he explained it vulgar,” said the steward, 
as he told the story. 

In the afternoon of Monday, the thirteenth 
of July, the steward was down in the main 
cabin and saw the captain standing before 
the pantry door drinking; but what, or how 
much, he did not say. Mrs.- Nash was in 
the chart-room at the time. That evening, 
about seven o’clock, the captain and his wife 
walked on deck together. The first mate 
spoke to them, and upon the captain’s say- 
ing something and walking away, the first 
mate was noticed by the steward to look 
offended, and heard to say: ‘That ain’t 
natural.” The steward said that when the 
captain’s back was turned, the first mate 
looked at the captain from head to foot with 
an angry scowl. 

The captain and his wife went below. 
The chart-room was lighted, and the cap- 
tain sat there reading. The lamp in the 
chart-room did not burn well, and Mrs. 
Nash brought it into the main cabin to fix 
it. The steward was there and fixed it for 
her. He had come down to leave the lunches 
for the night in the mates’ rooms. There 
was always a lamp in the main cabin in the 
evening, which lighted the clock that hung 
there. The clock hung on the partition 





which separated the main cabin from the 
chart-room, and under it was the dinner- 
table. The lamp hung over the table from 
a beam in the ceiling about two feet eleven 
inches from the clock. 

The passenger went to bed about eight 
o'clock. At nine o’clock, the captain came 
up on deck and spoke to Henry Slice, who 
was at. the wheel, about a rain squall. 
While Slice was at the wheel, the captain 
returned to the chart-room and laid down 
on his cot after putting out the light there, 
The only light that shone in the window near 
the wheel, then, was from the lantern in the 
main cabin, which was turned down on what 
the steward graphically called “a half-blaze.” 
The wheel was about two feet eleven inches 
from the house, and the extreme starboard 
handle of the wheel was four feet diagonally 
from the center of the window. The window 
inside the frame was eleven inches by sixteen 
inches, including the casing and glass. There 
were seven iron guards in front of the window, 
from three-eighths to one-half inch in di- 
ameter and one and five-eighths inches apart. 
There was a ladder about three feet from 
the house in front of the window. Slice, 
with both hands on the wheel, leaned over 
to the starboard, and saw through the window 
the captain lying there. Mrs. Nash had 
gone to her room. 

The steward went to bed; about half-past 
nine o'clock, in his bunk next to his galley, 
in the forward house. At ten o’clock every- 
thing was going along as quietly as usual at 
night; the first mate was in his room, the 
second mate was on his watch on. deck, 
Wassen had just relieved Slice at the wheel, 
and two men were on the lookout, as the 
custom was, one looking and the other 
waiting ; the rest of the crew were in the fore- 
castle, the only exception being that Charley 
Brown had brought his bed out of the fore- 
castle because of what he, -with unnecessary 
delicacy, called “ insects,” and was sleeping 
on deck under the longboat in the forward 
part of the vessel. 
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Between eleven and twelve o’clock the 
steward woke up, soaked some fish, and 
went back to his bunk. The second mate 
was standing on deck near the wheel, leaning 
on the after house, apparently asleep, until 
Folke Wassen, at the wheel, made a noise 
with his feet which waked the second mate. 
Then the second mate went up onto the house 
and down into it and soon returned to the 
deck. 

At midnight, which was eight bells, it was 
time to change the watch. Therefore the first 
mate came on deck and relieved the second 
mate, who went down to his room. Charley 
Brown came aft and relieved Folke Wassen 
at the wheel, who went forward to the fore- 
castle. Loheac was on the lookout. Purdok 
was called, came up from the forecastle, sat on 
the forward house and went to sleep. 

It was a dark night, and when Charley 
Brown took the wheel the only lights near 
him were the light in the binnacle for the 
compass just before him, and a dim light in 
the window of the chart-room. A man with 
both hands on the wheel could lean over to 
his right and look into the chart-room, as 
Slice did when he was there, and as Charley 
Brown did when he arrived, and Loheac 
also. Charley Brown saw the feet and legs 
of someone whom he supposed to be the 
passenger lying on the cot, for Charley had 
never been into the after house, and sup- 
posed that the cot was in that place for the 
passenger. 

At one o'clock, the first mate says that 
he went to his room, and took a drink of 
his own whiskey, of which he had several 
quarts, got his luncheon, and returned to 
the deck. 

During the next hour, there was a stiff 
breeze blowing on the starboard quarter. 
Most of the sails were set. The sea was in 
waves, which made it necessary to move the 
helm constantly. The vessel was sailing 
about six or seven knots an hour, but the 
first mate gave her about eight on the log- 
book because of the current. She was about 





eight hundred miles from Boston, out at sea. 

The first mate walked athwartships, and 
from time to time disappeared from Charley 
Brown’s sight. Before two o'clock, and not 
long before it, the first mate was not in sight 
on deck, and a noise in the chart-room 
startled Charley Brown. He was standing, 
as the regular custom was, to the starboard 
of the wheel, with both hands on it, and his 
feet were on a grating two and a half inches 
above the deck, which was placed under the 
wheel for the helmsmen to stand on. He 
looked through the window and saw the first 
mate in the act of striking with something 
that had a handle like an axe. He struck 
down towards the head of the person whom 
Charley had seen on the cot. But the cot had 
been upset, and the man was lying on the 
floor. Charley saw only that blow. Then the 
first mate immediately went forward into the 
main cabin, and in half a minute or less, 
Charley heard a shriek from the direction 
of Mrs. Nash’s cabin. Charley was much 
frightened, and watched the after companion- 
way of the after house, the starboard side of 
which was only four feet from the center of 
the wheel, for fear that he would be attacked 
from there. In five or six minutes from the 
time when Charley missed the first mate 
from the deck, he returned up the forward 
companion-way and walked across the top 
of the after house, which served as part of 
the deck, towards the port side, about as 
far as the after part of the mizzen rigging. 
There he had to step down onto the boards 
at the port side of the house in order to 
walk aft. He walked aft, turned the corner 
of the house and walked up to starboard, 
passing between the wheel and the binnacle, 
and going near the window. He smelt of 
liquor. Charley was terribly scared, and 
looked to see whether the first mate carried 
a weapon. He even thought of jumping 
overboard to get out of the way. But the 
first mate merely turned and walked back to 
the port side and aft of the house, and soon 
went to starboard. 
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During this time, Purdok, on the lookout 
on the topgallant forecastle, heard nothing, 
and noticed nothing peculiar in the vessel’s 
sailing. 

Soon the first mate called out to Frank 
Loheac, “four bells,” and Loheac came aft 
and went by the port side to the after deck 
and relieved Charley Brown at the wheel. 
Charley Brown said nothing of what he had 
seen, but walked forward to the forecastle 
where he felt chilly and pulled on a thick 
shirt and some thick trousers over the 
clothes which he had on. Then he lit his 
pipe and went out to be with Purdok, who 
was on the lookout. 

Meanwhile, Loheac, at the wheel, heard 
what he called a “ gurgling noise” from the 
chart-room. Then he saw the first mate 
walk down the steps of the deckload and 
disappear in the forward companion way. 
Immediately, however, up came the first 
mate, the same way, running for the deck. 
He had hardly reached the deck when 
Loheac heard the passenger call, ‘“ Mr. 
Bram! Come down!” : 

The passenger was a heavy sleeper, but 
had been half wakened by the woman’s 
shriek. Slowly coming to his senses he 
heard also a horrible stertorous breathing in 
the chart-room where the captain was. 
Both of these shocks gradually brought him 
to himself, and fearing some danger he took 
from under his pillow a new revolver which 
he had never used, opened a drawer under 
his mattress, broke open a package of cart- 
ridges and loaded the revolver. He called 
out, “Captain Nash!” No answer came. 
Then he got out of bed, thrust his feet 
into slippers, and having on a suit of pa- 
jamas for night - clothes, unlocked the 
door into the chart-room and rushed out. 
There before him lay the captain on the 
floor, gasping. The cot was upset. The 
dim light of the lantern in the main cabin 
shone into the chart-room, but as the pas- 
senger went in he was between the light 
and the captain’s head. The passenger 





hastened to the captain’s side. Going the 
length of his body, the passenger put a 
hand on the captain’s shoulder which was 
wet with the death sweat. At once the 
passenger ran out of the chart-room into 
the main cabin to Mrs. Nash’s door to call 
her to her husband. But he found the 
door open, and looking in he saw but a part 
of the bed, the rest of it being in the dark 
behind the door, and did not see Mrs. Nash. 
On the bed he saw dark patches of what 
he supposed to be blood, but which was 
afterwards found to be chopped hair, and, 
turning in terror again into the main cabin, 
he ran across it to the forward companion- 
way. The young man then displayed that 
presence of mind and ability to act with 
decision in spite of fear which soldiers 
used to call “two o’clock in the morning 
courage.” He avoided the after companion- 
way because it was less open and he might 
be more easily struck on the head while 
going up its steps, and he chose the forward 
companion way because it was quite open 
with the sliding cover shoved back. Point- 
ing his revolver before him, he approached 
the deck and looked for what he might see. 
There, on deck, about twenty feet away from 
him, he saw through the darkness the first 
mate, and called out the words which Loheac 
heard at the wheel, “Mr. Bram! Come 
down!” adding, “The captain is killed.” 
The first mate, seeing the revolver pointed 
at him, took up a board and held it before 
him and replied, “No! No! No!” The 
passenger asked the first mate to come be- 
low to the passenger’s cabin until he could 
put on some clothes. So they went down 
the forward companion way together, pas- 
sing the second mate’s room on the left 
without either of them trying to find the 
second mate, although the first mate went 
into his own room directly opposite and got 
a revolver. The second mate’s room was 
dark, since its door did not face the lamp. 
Then they walked through the main cabin, 
taking the lamp with them and turning it up, 
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and walked into the chart-room at the star- 
board end, where the captain’s body lay, in 
order to get into the passenger’s room, the 
door of which was nearly opposite the cap- 
tain’s feet. The captain was still breathing 
with what was described as a death-rattle. 
Yet the first mate did nothing to try to help 
him or to make his death somewhat easier. 
As the passenger wished, the first mate fol- 
lowed him into his room and remained there 
while he took off his pajamas and pulled on 
a shirt and a pair of duck trousers. Loheac, 
with both hands on the wheel, looked through 
the window there and saw the passenger 
dressing. While there, the first mate said 
nothing about Mrs. Nash or the second 
mate and nothing even about the captain, 
who lay within a few feet of them with the 
lamp shining through the passenger’s door 
upon him. 

So soon as the passenger was dressed the 
two went out of his room, by the captain’s 
feet, out of the chart-room into the main 
cabin, passing Mrs. Nash’s open door, and 
passing the second mate’s door, through 
the forward companion way to the deck. 
Then the first mate seemed to be at a loss 
what todo. He went aft and asked Loheac 
where Charley was. Loheac replied, ‘“ For- 
ward.” Then the first mate stood looking 
at the compass for a couple of minutes, and 
Loheac saw by the light of the binnacle that 
his naturally dark and ruddy face was very 
white. Apparently he was meditating upon 
a policy, for as he returned to the deck be- 
tween the mizzen and mainmasts he said 
to the passenger, ‘“‘ There is a mutiny.” The 
passenger said, ‘‘ Where is the second mate ?” 
and started to go below to the second 
mate’s room to rouse him; but the first 
mate stopped him by replying, ‘“‘ He has 
gone forward with the men.” Then he ex- 
claimed, ‘‘ The whole crew has mutinied and 
may rush on us!” After that he whined 
and knelt before the passenger and took 
him by the knees. He begged the passen- 
ger to protect him against the crew because, 





as he said, he had been hard upon them and 
feared that they would kill him. He also 
staggered about the deck and vomited upon 
it. He said that he thought the second 
mate had drugged him; that the second 
mate had given him a drink of whiskey 
which the second mate claimed had been 
given to himself by the passenger, and 
that after the drink of the first mate the 
second mate threw the flask and cup over- 
board. In brief, he seemed to put the 
young passenger in command for the mo- 
ment. In this trying situation the passen- 
ger was, to quote his own words when cross- 
examined, “‘ excited but not nervous.” 

There was a temporary rail made of boards 
which ran around the vessel since the deck- 
load was higher than the proper rail. This 
temporary rail they could lean against, and 
the passenger took the first mate to the 
starboard rail, which was then on the wind- 
ward side of the ship, where they could see 
both fore and aft so far as the darkness of the 
night would permit. There they crouched 
side by side, the passenger being aft of the 
first mate. The passenger pointed his re- 
volver forward to guard against any attack 
from there and told the first mate to cover 
with his revolver the man at the wheel. The 
first mate did so, and there they sat from 
shortly after two o’clock until about four 
o’clock in the morning with their revolvers 
pointed crosswise. Purdok and Charley 
Brown, who were on the lookout, one on the 
topgallant forecastle and the other on the 
forward house, saw the two men there, but 
could not recognize them until daylight. 
Purdok recognized the passenger about 
three o’clock in the morning: 

At four o’clock it was so light that the 
passenger said, ‘‘Let’s go and wake up the 
steward.” Accordingly they walked for- 
ward to the galley, which was in the after 
starboard corner of the forward house, and 
the first mate rapped on the door. The stew- 
ard came out with only a pair of trousers 
on and gave a semi-military salute with his 
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hand. The passenger said, ‘The captain 
has been murdered.” The steward in the 
easy-going speech of the blacks replied, 
“Oh, I guess not;” but he ran to the after 
house, looked through the window near the 
wheel and saw, in the chart-room, lighted by 
the lamp on the floor of the passenger’s 
room, the dead body of the captain. He 
was about to go down at once to investigate, 
but the first mate said that the second mate 
was forward with the men and that one 
should not go down into the after house 
without a revolver. With that he thrust his 
own revolver into the steward’s hand. The 
steward, however, had served upon many 
vessels, and had the traditional shrewdness 
of aship’s cook. So he tried the revolver 
to find whether it would go off. He snapped 
it several times in vain until at last it went 
off, and the first mate jumped. Upon ex- 
amining the breech, the steward found that 
every shell in it was nicked and had appar- 
ently been tried before. When the first 
mate handed his revolver to the steward, 
the first mate turned to Monks and asked 
him for his revolver. But Monks refused. 
The steward went down into the after house. 
He had no sooner got there than he came 
rushing back, exclaiming, “‘ I saw the second 
mate lying dead in his bunk!” Thereupon 
the passenger turned to the first mate and 
said, ‘“‘I thought you said that the second 
mate was forward.” The first mate replied, 
“Well, he was forward.” At the trial upon 
cross-examination the prisoner admitted that 
he saw the second mate go down to his room 
at midnight and that he had not seen him 
come up from there or go forward afterward. 
From this time on the first mate had two 
masters, the young passenger and the mu- 
latto steward. Neither of them was afraid of 
him, and he was afraid of everyone on the 
ship. He told the drugging story to the 
steward also. The steward suggested hav- 
ing the vomit analyzed when they got 
ashore. Immediately the first mate slid 


down from the rail, where he was sitting, 





into the vomit and wiped it up with the 
seat of his trousers. The steward exclaimed, 
«“J— C—, you ain’t left enough to carry 
ashore!” 

Soon afterwards the three were standing 
near the starboard rail nearly opposite the 
mainmast, when the first mate pointed diag- 
onally across the deck to a point about thirty 
feet off, about eight feet forward of the port 
corner of the after house, and called out, 
“ There is the axe that did it.” Both the pas- 
senger and the steward looked, but neither 
could see the axe. Thereupon they all walked 
across, and when the passenger was about ten 
feet from it he saw an axe with its face and 
part of its handle shoved under a lashing- 
plank which ran across the deckload to keep 
it down and under which there was room 
enough to hide part of the axe. The first 
mate took it up and held it before him and 
cried and grinned over it in a hysterical way. 
The head and the handle were stained with 
blood, and on the handle were finger marks. 
He said, “Shall we throw it overboard?” 
The passenger, still influenced by the sug- 
gestion of a mutiny, said, “ Yes, for fear the 
crew might use it against us.” But the 
steward, with a more level head, the result 
of a hard experience, said, “No.” But the 
first mate cried out something about having 
an old mother, gave vent to his pent-up feel- 
ings with a yell and tossed the axe into the 
sea. The steward said, ‘‘ You should not do 
that.” The first mate stood still a moment, 
and then said, ‘“‘ But we don’t find no axe.” 
The steward burst out upon him with, ‘‘ What 
do you take me for? A G— d— fool?” 

The passenger found blood-spots staining 
the deckload and the top of the after house. 
The largest spots were at the companion 
way, and from there dotted the top of the 
house diagonally towards the port side to 
about opposite the after part of the mizzen 
rigging, then they turned and went forward 
to the forward side of the lashing plank, un- 
der which the axe was found. There was a 
rather broad place stained at the point of 





156 


The Green Bag. 





turning opposite the mizzen rigging, as if 
the axe had been laid there. This seemed 
to him to indicate that the murderer had 
come up the companion way with the axe 
dripping with the blood of his three victims, 
had turned to the left and walked with it 
diagonally across the top of the house, which 
was on a level with the deckload, had left 
the axe on the house to the leeward of the 
mizzen boom, had stepped down upon the 
boards, as Charley Brown afterwards said the 
first mate did, had gone aft as Charley de- 
scribed, saw that no disturbance was made 
there, had returned by the same route, picked 
up the axe, carried it to the forward side of 
the lashing plank and shoved it under that 
to await what might happen. 

The steward was a man of action, and 
walking aft with his two companions he put 
his pistol to the head of Loheac, the man at 
the wheel. The passenger did likewise as 
the steward demanded of the sailor whether 
he had heard anything in the night. Loheac 
promptly replied that he had not. When 
cross-examined at the trial as to this answer 
he suggested that the chief meaning of the 
answer was that two revolvers were pointed 
at his head. 

When the steward started to go forward 
to call the men, the first mate was overcome 
with nervous fright, hung about the steward, 
cried with dry eyes, and begged, “ You will 
look out for me, steward, won’t you?” 

The steward proceeded, the passenger and 
first mate with him, towards the bow. Brown 
and Purdok were still on the lookout. The 
steward, showing his revolver, asked, “‘ When 
did you see the second mate last?” Brown 
answered, ‘“ At twelve o’clock, when I went 
to the wheel, walking fore and aft on the 
starboard side.” The steward said, “Call 
all hands. Hurry up.” Brown sang out for 
the men in the forecastle, and they came 
right up. The steward said to the crew, 
‘Come aft. The people are killed in the 
cabin.” The first mate kept on whimpering, 
and said, ‘“ The captain was a Freemason, I 





am a Freemason and I have an old mother.” 
The passenger told him to brace up. The 
steward ordered all the men, except Loheac, 
who was at the wheel, to go down into the 
after house. 

They went, and the first thing they saw 
was on their left as they reached the foot of 
the companion way— the door of the second 
mate’s room open and his dead body on his 
bunk, bloody with ghastly wounds. He 
was lying on his back with his feet crossed. 
His head was cut open in several places, his 
hand was gashed, and one of his fingers was 
cut off. The sight was too sickening for the 
passenger, who had never seen a dead body 
before. He turned back and went on deck, 
thinking, as he said, that he had had his 
share. The door into Mrs. Nash’s room was 
open, and the men then went in there. There 
on her bed they saw her mutilated corpse. 
She laid on her side with one leg straight 
and the other bent at the knee. The only 
thing she had on was a night-gown, which 
was pushed up to her knees. Charley Brown, 
with instinctive respect, pulled itdown. The 
back of her head had been knocked in by 
some blunt instrument, such as the back of 
an axe, the bones on the right side of her 
head were broken, there was a cut three 
inches long on the front of her head; and all 
of these wounds reached into the brain. Her 
upper and lower jaws were completely 
smashed. There was a wound on the right 
of her breast, reaching over her right breast. 
There was a cut four inches long on her left 
arm above the elbow. She was lying upon 
this wound and it was not discovered until 
afterwards when she was lifted up. <A wrist 
and forearm and thumb were broken and 
her right thumb was cut off. Her right 
hand was merely hanging by the flesh. Ap- 
palled by this horror the men went aft 
through the open door ‘of the chart-room, 
and there on the floor lay the dead captain. 
There were seven or eight axe-wounds in 
his head. One of them was three and a half 
inches long. This and another went into 
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the brain. His jaw-bones also were broken. 
As they stood there the first mate said, 
“Look at the captain —I’d die for him.” In 
each of the three rooms there were marks 
in the woodwork which looked as if an axe 
had been swung against it. Spots of blood 
stained the floors and led to the forward 
companion way. 

Then they went up on deck again, and the 
first mate looking around on them all said, 
“You will stand by me, boys, won’t you?” 
and tried to shake hands with them. But 
they would not shake hands with him. The 
first mate continued to snivel, and the men 
retired to the forecastle. There Charley 
Brown lit his pipe, and they waited a while 
until they felt ready to go on deck again. 

It was a time of awful uncertainty. Every- 
one in the ship was watching everybody 
else, and knew that everyone was watching 
him. Every motion, every look, every word 
was criticized, and each man gloomily re- 
volved in his memory what he knew of any- 
thing that anyone on board had done during 
the past night. Purdok and Wassen told 
Slice that he was suspected. But he had 
not then begun to suspect the first mate. 
The first mate at the trial swore upon the 
stand that he never suspected the passenger. 
The passenger had not then any suspicion 
of the first mate. There was more talk 
among them than can ever be known. To 
draw testimony from sailors is like fishing 
in the deep sea. One can get something, 
but it is not certain exactly where it comes 
from. 

The steward made some coffee for the 
first mate, the passenger and himself. When 
the men came back on deck every person, 
in one way or another, disclaimed any 
knowledge of the killing. The first mate 
accepted this as indisputable truth and ac- 
cordingly expressed the following cheerful 
view of the situation: “We musn’t blame 
the living for the dead. The dead can’t 
speak for themselves. We will take the 
bodies up and throw them overboard and 





wash up the blood.” But this was too opti- 
mistic for Henry Slice, who doggedly re- 
sponded, “Us doesn’t throw ’em overboard 
and us doesn’t wash up.” Likewise, the 
steward, knowing that the fatal axe was 
irrecoverably lost in the ocean, said, “No, 
we will leave them just where they are.” 
The passenger said, “ Of course we have got 
to make the nearest port possible,” and he 
asked the first mate what was the nearest. 
The first mate replied, French Cayenne, 
which is a place in French Guiana, in the 
northeastern part of South America. 

There was still talk about who killed the 
people, and what was the best way to take 
care of the bodies. At last Slice suggested 
putting them into the jolly-boat. All agreed 
to this, and the boat was taken from its reg- 
ular place and set on its keel just forward 
of the mainmast and there lashed. Canvas 
was wanted to cover the boat with, but it 
was down in the after house. The steward 
had gone down there to make some investi- 
gation. Noone made a move to go except 
Charley Brown, who volunteered and went 
down. The steward gave him abundle of can- 
vas, which he took upto the men. Sewing 
materials were needed, and the first mate told 
Charley Brown that the bag of sewing things 
was in the second mate’s room. So Charley 
went in there and got it, its bottom being 
soaked with the second mate’s blood. He 
brought them to the men, who sewed the 
canvas cover. As he brought it up some 
of the blood was rubbed onto one leg of his 
trousers. Charley called the attention of 
the men to this, saying that it might make 
some people say he did the killing. 

While the sewing was being done, the first 
mate suggested to all his shipmates, for 
there was then no discipline on board, the 
following theory, and asked the passenger, 
because of his better literary. training, to write 
it down after they had discussed it, so far as 
they could discuss it, in their excited frame 
of mind. 

Accordingly the passenger wrote this re- 
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markable paper. The spelling is attribut- 
able to the excitement of the moment. 


Tuesday, July 14, 1896. 

Monday night everything on board of the bark- 
entine Herbert Fuller was perfectly quiet and 
peaceful. The crew had no fault to find with 
anything on board. The second mate had the 
watch from 8 until 12. I went to bed about 8 
o'clock. The steward says the captain had been 
drinking, but I did not notice it. I am naturally 
a very heavy sleeper, so the murders which were 
committed might have happened before I woke up. 

My first recollections are these: I heard a 
scream, followed by a gurlling noise, as if some- 
one was choking. I reached down and gota box of 
shells, took my revolver and filled the pistol, which 
I kept under my pillow, as fast as possible. Then 
I called, “Captain Nash.” As I got no answer | 
unlocked my cabin door and stepped out into the 
after cabin. 

The captain slepted on a cot placed against the 
starboard wall. The captain was lying on the 
floor with the couch tipped upon end. I went 
up to him and shook him. I found he was 
covered with blood. I ran into Mrs. Nash’s 
room to call her. 

I could see that sheets of her bunk were covered 
with blood. I then ran forward to the forward 
companion way and looked on the deck. I saw 
the mate, Mr. Bram, on deck. I called to him 
and held my revolver pointed toward him. 

When he saw me, he picked up a board to 
throw at me, but I called out: “It’s me— Mr. 
Monks ; come below for God’s sake.”’ 

He came below, and we took the lantern in the 
foreward cabin and went into the after cabin. I 
slipped on a pair of trousers and a shirt; he 
grabbed his revolver, and we ran on deck. We 
did not know who were our friends or foes. We 
crouched down on the deck to windward just 
abreast of the mizzenmast. 

Mr. Bram covered the man at the wheel, and 
I kept my revolver pointed forwards. It was very 
dark. In this way we sat waiting for daylight. 
We then — 

(Then written above a line across the page is: 
“We found a bloody axe on the deck which we 
threw overboard, as we feared the crew would use 
it against us.” And then the sentence goes on 
from the first page.) ; 
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We then went forward and banged on the 
galley door for the steward, J. Spencer. He 
came on deck, and we told him what had hap- 
pened. He went aft and went into the cabin, 
while Bram and myself kept on deck with our 
revolvers. 

He came running out of the cabin in a few 
minutes and said the (something scratched out) 
second mate, Mr. Blum, was lying dead in his 
berth. We then went aft in a body and ques- 
tioned the man at the wheel. He said he didn’t 
know anything had happened, and had heard 
no unusual noises. 

We then went forward and woke up the crew. 
They all appeared greatly astonished and all pro- 
tested they knew nothing. 

We all then went aft in a body and went into 
the cabin. The second mate was lying dead in 
his bunk. Mrs. Nash was lying in her bunk with 
her clothes pulled up. Captain Nash was lying 
on the floor dead. We went on deck and at 
once decided to steer for French Cayane, that 
being the nearest port. 


My theory of the tragedy is this : — 

The second mate, Mr. Blum, had been drink- 
ing, and went below and tried to rape Mrs. Nash. 
Captain Nash woke up and went and got an ax 
(the one we threw overboard) and attempted to 
kill Blum and his wife. Blum must off gotten 
the ax and hit the captain and then staggered on 
deck and then back to his bunk. 

Lester Hawthorne Monks. 


The second mate offered Mr. Bram a drink at 
about 12 o’clock. This whiskey made Mr, Bram 
very sick while on deck with me, and he acted as 
if he had been drugged. 

Lester Hawthorne Monks. 
Thomas H. Bram, Mate. 
Jonathan Spencer. 
Charles Brown. 

Frank Loheac. 

Falke Wassin. 

On the back : 

“Henry J. Slice, Oscar Andersson, Hendrik 
Perdok.” 


This writing was then read aloud to every- 
body by the passenger,and everyone signed it. 
When the men had finished sewing the 


1 There was no evidence of this, and it was not discussed at the 
trial. Nor did anything appear against Mrs. Nash. 
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canvas and had fixed it to the jolly-boat, 
they went to the forecastle, lit their pipes 
and talked about how to place the bodies in 
the boat. Charley Brown proposed to put 
the captain in the middle, and his wife next 
his heart, and the second mate on his right. 
They assented to this and went out and told 
Bram that they were ready to remove the bod- 
ies. He said, ‘‘ Have you heart enough to do 
it?” They asked the steward for sheets and 
for towels to cover the heads of the dead, for 
they could not stand and look at their faces. 
Five men took out the body of the second 
mate. Bram was in the after house when 
the second mate’s body was taken out, but 
not afterward when Mrs. Nash and _ the 
captain were taken. The second mate’s 
body was sewed into bedclothes on deck 
by Charley Brown. Then Charley Brown 
and Andersson went in to get Mrs. Nash. 
Charley Brown decided to sew her body up 
in her room to avoid exposing her to the 
men. She was heavy and was lying so far 
back in the bunk that Charley could.not lift 
her forward. So he took off his slippers, 
stepped onto the side of her bunk, and with 
Andersson’s help lifted her into a sheet. 
They then pulled the sheet around her, and 
Charley sewed her up. Then she was car- 
ried on deck. The captain’s body was also 
taken and sewed up in bedclothes on deck by 
Charley. The captain, his wife, and the 
second mate were all large people, and their 
bodies were very heavy. Hence five sailors 
carried one after another, and meanwhile the 
passenger took the wheel. As soon as the 
bodies had been all put into the boat, and 
before pulling the tarred canvas cover over 
it, the passenger said, “I don’t pretend to be 
very religious, but we might do a little pray- 
ing.” Bram responded to this suggestion 
by proposing to bring up the organ from 
the chart-room. The passenger said, “‘ That’s 
nonsense,” and proceeded reading the bur- 
ial service from the Episcopal prayer-book. 
Then the jolly-boat was covered, and the 
canvas fastened down. 





Bram had the vessel’s course changed to 
carry out his plan of going to Cayenne. 
This did not please Loheac, who feared to 
go to French Guiana because of his relations 
with the French navy. Nor was the pas- 
senger satisfied. He had had some yacht- 
ing experience and naturally examined the 
chart to find out for himself what their 
chances were. He found that while Cay- 
enne was between fifteen hundred and two 
thousand miles away, Bermuda was only 
about four hundred, so he said, ‘‘What do 
you say, boys, shall we go to Bermuda?” 
The men agreed, and the course was for 
Bermuda. But the wind was dead ahead, 
and upon the passenger’s finding that Hali- 
fax was only about seven hundred and fifty 
miles off, he told them all so, and they 
decided to go there, and this was the 
course they finally kept. 

The passenger brought up a box of cigars, 
and Bram passed them around, saying to 
the men, ‘We all here is one.” This sen- 
timent evoked no response. 

The first mate, being then master of the 
vessel, appointed Charley Brown to be first 
mate, he having acted as second mate on 
other vessels, and Frank Loheac to be sec- 
ond mate. 

About the middle of the day, the clothes 
that were expected to be needed on deck 
were brought up, and the doors in the after 
house were locked. In the afternoon, Charley 
Brown threw overboard his overalls, which 
were covered with blood and dirt from his 
work on the bodies. As the day wore on, 
the passenger and the steward consulted to- 
gether. The steward said, ‘‘ The mate killed 
them people.” But Bram was then the mas- 
ter of the vessel, and they were cautious. 
Towards dark the handles of all the sharp 
instruments in the carpenter-shop in the for- 
ward house were cut off, and the shop was 
nailed up. The men were very superstitious, 
and no one would stay at the wheel alone. 
That night there was no discipline, except 
that no one was allowed to go below. Ev- 
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eryone slept on deck as he pleased, if he 
slept at all. Neither the passenger nor the 
steward slept. They were the actual com- 
manders of the vessel, from the fact that 
they rose to the occasion and showed strong 
staying qualities. 

The next day, Wednesday, there was much 
talk. Purdok and Andersson complained that 
while they were trying to sleep, Charley came 
to them and peered into their faces. Loheac 
reported that Charley Brown had said that 
there was a barrel of kerosene in the fore- 
castle, and if it were spread over the lumber 
it would be very easy to set the vessel afire ; 
also that Charley had told him, shortly be- 
fore the murders, that he had shot a man in 
Rotterdam, four years ago, because he had 
lost his money and his girl, and afterward 
locked the door and drank a bottle of beer 
and smoked his pipe before he let the police 
in, and then got off by playing insanity. A 
shirt of Charley’s had been drying, and one 
of the men said that Charley had changed 
his clothes the night of the murder. This 
was regarded by the passenger and the stew- 
ard, and Bram, whom they consulted, as a 
suspicious circumstance. Bram said that 
he told some of the men that he saw Charley 
leave the wheel and go to the mizzen-peak 
jig about the time of the murders. The 
inference suggested was that such action 
connected Charley with the axe which 
was found not many feet from the port 
forward corner of the after house. Bram 
said that when Loheac was to relieve 
Charley, Bram saw Charley putting on his 
slippers at the wheel. Charley’s manner 
had changed. He was very quiet, and would 
not talk much. Therefore they decided to 
put Charley Brown in irons the next morn- 
ing. They also searched all the men in try- 
ing to find the captain’s revolver, which was 
missing. But they let each man keep his 
sheath-knife, as part of his necessary equip- 
ment as a sailor. They ordered all the men 
to spend the night on top of the after house. 
Thus they could watch the crew better, and 





the man at the wheel would not be alone. 

About the middle of the night all the men 
were huddled on the top of the after house, 
and the passenger, the steward and Bram 
were taking turns in keeping guard over 
them, the passenger and the steward sharing 
the passenger’s revolver. Charley Brown, it 
then being his watch, rose and took off his 
hat, coat and boots, and walked from side to 
side and looked overboard; then he walked 
quickly forward, but was stopped by the 
steward, who put the pistol to his head and 
told him the men were not allowed to go 
forward without permission. Charley then 
asked leave to go aft, and went aft and sat 
over the rail to relieve himself. Then he 
returned, laid down and went to sleep. At 
daylight he was still sleeping, with his oil- 
skin jacket over his head. It was arranged 
that, if he ‘resisted arrest, the passenger 
should take the wheel, so that the man there 
could help. Then the steward fell upon 
him, cursing him, calling him a robber, and 
charging him with stealing the captain’s 
revolver. The irons were fetched and put 
upon Charley Brown, who did not resist, but 
merely said, ‘“‘ Oh, steward, you do wrong.” 

There was a space left in the lumber 
around the mizzenmast, and in this hole 
they tied Charley. After Charley was in 
irons, Bram repeated to the steward that 
at about the time of the murders he saw 
Charley leave the wheel and go to the miz- 
zen-peak jig on the port side. The steward 
testified that, after arresting Charley, he 
asked Charley, ‘You had a mate in this, 
didn’t you?” and Charley answered, “ Yes,” 
with a foolish laugh. Whereupon the first 
mate exclaimed, “What!” After Charley 
had been tied at the mizzenmast, which was 
not far from the window of the second mate’s 
cabin, Bram said to him, ‘‘ You will see the 
second mate’s face come to the window to- 
night. You thought you would be smart, 
and put me in it. And Iam too clever for 
you.” When Charley was asked what his 
reply was, he said, “I only looked at 





Why Thomas Bram 
him. . . . I know that we have to come to 
the United States port and tell the truth.” 
The men came and talked with him. He 
said, on cross-examination at the trial: “I 
tell my shipmates to keep quiet; everything 
will be all right as soon as we come to port. 
Never mind me suffer. Never mind me... . 
I told everybody on board that I didn't 
know nothing about it.” But before that 
day was over he told Andersson that he knew 
something. 

Bram, with his fatal facility, was then 
ready to abandon his original theory that 
the dead people killed each other. He said 
to the passenger, ‘‘ Now we’ve got the mur- 
derer we had better tear up that paper.” 
But the passenger this time said, ‘‘ No, we 
have not got the murderer; we'll keep it.” 
_He had learned something from seeing the 
axe thrown overboard. 

Bram asked the passenger to write out in 
the log book an account of Charley’s arrest. 
But the passenger refused, telling Bram that 
he was the commanding officer, and it was 
his duty to write it. So Bram wrote :— 

Wepnespay, day of 15 July, 1896. 

On this day, at 5.30 p. m, the steward of 
said H. Fuller came to me and told me that the 
sailors all came and made an open statement to 
him in reference to one of the sailors (whose 
name is Charles Brown) conduct of guilt in regard 
to the murder which took place on board said 
vessil. I at once got each men’s statement ; 
then upon the strength of these statements we 
concluded to put him in irons at daybreak. At 
7 p m all hands was musterd aft and thoroughly 
searcht. No other wepon was given them but 
their knives. Each man was then placed a certin 
distance apart from each other untop of the after 
house. Myself, the steward and passenger was 
stationed amidships well armed, and kept a good 
lookout untile daybreak. At 5 a m Charles 
Brown was mancled and put in irons. His actions 
all night was very suspicious and got himself all 
ready, as it were, to jump over the side, but he 
was well guarded by all hands on board. At 1.30 
he mad an effort! rush for the forward part of the 


1“ desprate” scratched out and above it is written 
effort. 
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ship, but was instantly stop by the steward upon 
a pointed revolver towards him. 
Thomas M. Bram, Mate, 
Jonathan Spencer, Steward, 
Lester Hawthorne Monks, 
Frank Loheac, 
Folke Wassene, 
Oscar Andersson, 
Henry Slice. 


All on board signed this statement in the 
log book except Purdok, who was at the 
wheel when it was signed. 

After another miserable night, Friday 
came. The general suspicion and fear were 
such that most of them were unwilling to do 
anything of importance alone. The steward 
had opened Bram’s trunk and _ searched 
there for the captain’s revolver, but it had 
not yet been found anywhere. It was about 
this time that the passenger asked the steward 
and Wassen to go and hunt for it in his 
room, that having been the captain’s cabin. 
They went, and Wassen found it under the 
mattress on the bunk. 

Since it was the middle of July, the heat 
continued, and after one more night the 
bodies had become so offensive that on Sat- 
urday they lowered the jolly-boat overboard 
and towed it astern. 

Bram occupied himself in making what he 
called at the trial “duplicates” of those 
leaves of the log book which belonged to 
the days from the eighth to the fourteenth of 
July, inclusive. But these papers were loose 
leaves which contained different accounts of 
those days from the accounts given on the 
fixed leaves. And the condition of the 
book suggested the question whether the 
loose leaves were not the original statements 
which had been cut out and the fixed leaves 
the subsequent garbled statements. Bram 
insisted that this was not so and said he 
found the leaves loose and “ I started to make 
duplicates of the occurrence from the 1 3th, for 
the vessel may go away with the log book, 
and we won't have anything to guide by.” 

Bram talked to Wassen and said, “ If we 
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don’t get Brown guilty we'll get two years 
each.” 

That afternoon, when about one hundred 
miles from Halifax, they sighted a steamer, 
when this significant conversation took place 
between the passenger and Bram. 

The Passenger. We'll signal her. 

The Commanding Officer. Why, what 
good will it do us? 
The Passenger. 

on board here. 

The Commanding Officer. Don’t you think 
I am a good enough navigator ? 

The Passenger. No. 

The Commanding Officer. Vf we signal 
her it will take all the glory away from us. 

The Passenger. 1 don’t care anything 
about glory, I want to get ashore. 

The men seemed to agree with the pas- 
senger, and they blew the fog-horn while the 
passenger and the steward got the code 
Bram said, “ I don’t see what you 
want to run up the code for.” But he got 
the book for them as they wished. Since 
he seemed to be half-hearted in looking for 
the signal needed, the passenger took the 
book and found the code word for ‘‘ Mutiny 
— need Then the American 
flag was run up union down. The steward 
at the same time got up into the mizzen 
rigging with a large sheet and waved it. The 
steamer stopped and lay about two miles off 
and in about half an hour steamed off again. 

Almost five days had now passed since 
two o'clock the last Tuesday morning. They 
were all excited, tired and distressed. The 
passenger said at the trial that he did not 
get more than six hours’ sleep before reach- 
ing Halifax, and that the steward slept even 


We can get a navigator 


signals. 


assistance.” 


less. 

The next day was Sunday. 
towards the mizzenmast and talked with 
Charley, who was in the hole there. After 
Charley had said something, Bram, who 
was standing near, called out to Charley, 
‘What is that you said to that man? You 


Loheac went 


told that man — everything will be all right 





the time she come to port, if no more things 
happen aboard.” Charley did not answer. 
He said at the trial that Bram’s “ face was 
red as fire,” and Bram went on, “ Don’t you 
be afraid, there is plenty more yet going to 
happen.” Charley was tortured with fear, 
and had stood five days of bullying, but he 
drew the line at such a threat as that. He 
said at the trial: “I never intend to tell 
anybody about him until the ship came to 
port. I was scared for my life.” Then he 
told Andersson that he had seen Bram strike 
the captain. Andersson told the steward. 
The steward went to Charley and heard his 
story from his own mouth. There was a 
conference, exclusive of Bram, with all the 
others. No spots of blood had been seen 
on Bram, but after the murder some of his 
clothes were seen soaking in a bucket. And 
after dinner, as Bram was sitting on the after 
house looking astern, the steward, with the 
men behind him, walked aft and threw his 
arms from behind around Bram’s arms, 
pinning him there. Bram made no resist- 
ance and merely asked, ‘‘ What is this for?” 
The steward said, “ For killing the captain.” 
A man was sent below to get the irons, and 
they were put upon Bram, who was then led 
past the mizzenmast, where Charley was, to 
the mainmast, where Bram was tied. As he 
walked along he said, “‘I am an innocent man.” 

Late on Sunday they sighted land and 
found that they were off Beaver Island about 
fifty miles from Halifax. It rained that 
afternoon, and Bram and Charley were un- 
tied from their masts and permitted to go 
into the galley. At night they were kept 
at their masts, but were allowed to have 
plenty of clothes and their oilskins. 

On Monday it rained also, and they were 
allowed to come into the galley to get dry. 
The wind was dead ahead for Halifax and 
soon there came a fog. They got into a 
fishing fleet and signalled one of the vessels 
and learned that they were forty-five miles 
from Halifax. They had to keep out to sea 
all Monday. 
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At daybreak on Tuesday they got a pilot. 
As soon as he came on board the young 


passenger went below to try to go to sleep. | 


It was then more than seven days since he 
was waked by the shriek of the murdered 
woman. 

Terrified, sleepless and exhausted, they 
arrived at Halifax towing the boat with the 
three dead bodies. 
of the police. 
the murders by the local magistrate of the 
country and by the consul of the United 
States. A detective in Halifax told Bram 


They landed in charge | 
They were examined about | 


After being out for more than twenty-six 

hours they brought in a verdict of guilty. 
Apparently the jury did not believe the 

denials or the assertions of Bram. His testi- 


mony seemed to be directed towards raising 


that Charley saw him strike the captain. | 


Bram asked where Charley was, and when 
told, at the wheel, said: ‘‘He could not see 
me from there.” 
suggested, Bram said: ‘I think there are 
many others on board the ship that think 
Charley is the murderer, but I don’t know 
anything about it.” 


When accomplices were | 


The bodies were ex- | 


amined by the local medical examiner. Then | 


all the persons from the “ Herbert Fuller,” 
with the bodies, were sent in another vessel 


by officers of the United States, assisted by 
the police of the City of Boston. Bram and 
Charley Brown were imprisoned in the 
Charles Street jail in Boston, and the others, 
excepting the passenger and the steward, 
were kept there also to make sure that they 


a probability that Charley committed the 
murders. The theory of the defence was 
that Charley was seized with a sudden attack 
of homicidal’ mania and, after lashing the 
wheel, went down and quickly killed the three 
people and returned to the deck, hid the axe 
under the lashing plank, and returned to 
the wheel. Bram’s testimony that he saw 
Charley at the mizzen-peak jig, away from 
the wheel, was used to support this theory. 
Bram testified that he himself during most of 
the hour between one and two o'clock on the 
morning of the murders sat on the lee rail 
forward of the mizzenmast and aft of the main- 
mast, looking out for vessels which might 
pass. He admitted that the two lookouts 
were forward on deck. He claimed that the 
steward as well as the passenger consented 


| to his throwing the axe overboard. He 
to Boston where they were taken in charge | 


would be present as witnesses at the trial. | 
The steward was bailed out, and the pass- | 


enger released on his personal recogniz- 
ance. 

Afterwards the grand jury met. 
found no indictment against Charley Brown. 
He was accordingly released from his former 
imprisonment, but was detained with his ship- 
mates who were kept as witnesses. 
dictment was found against the first mate, 
Bram, for the murder of the captain. 


They | 


An in- | 


His trial began on the morning of the | 


fourteenth of December, 1896, and continued 
daily, excepting Sundays and Christmas, 
until the afternoon of the first of January, 
1897, when the case was given to the jury. 


claimed that he said to the passenger, after 
the murders, “ If the second mate ain’t in his 
cabin he is forward with the men,” but he 
admitted that he did not look into the second 
mate’s room for him, although he passed its 
door twice within a few minutes after the 
passenger called him, and although its 
window was on deck next to the forward 
companion way. He said he started on deck 
to call the second mate, but the passenger 
called him back—him, the commanding 
officer! He admitted that although he 
found his own trunk broken open, he merely 
asked the steward about it, and “said no 
more about it.””, He claimed that he had a lot 
of nicked cartridges because his revolver was 
not properly made. He said he did not go 
home to see his family because he had not 
money enough. He claimed that he asked 
the passenger while in the passenger’s room 
to go into Mrs. Nash’s room, and that he 
gave up the plan because the passenger said 
she was dead. He denied jumping when his 





revolver went off in the steward’s trial of it. 
He denied asking the passenger for his 
revolver. 
his own revolver. He denied that he spoke 
angry words to the second mate. He ad- 
mitted that there were blood-spots on the top 
of the after house. He claimed that the axe 
was stuck under the after side of the lashing- 
plank, not under the forward side, as the 
passenger and the steward testified. He 
claimed that the steward found it. He de- 
nied asking Loheac where Charley was after 


coming up with the passenger soon after | 


two o'clock on the morning of the mur- 
ders. He admitted that he did not go near 
enough to the captain’s body to see how it 
was cut. Although he gave very minutely 
detailed testimony about the sails, ropes, 


boats and other things above the deck, he | 


was very vague about what he did and saw 


below. His mind seemed to shun any men- 


tal view of the bodies and the places of the | 
When closely pressed with ques- | 


murders. 
tions, he said, “‘ I was not in my right senses. 
I was so excited I could not remember all I 
did... . I lacked grit, courage.” 


His testimony stood alone and uncorrob- | 
The | 
testimony of the other witnesses was in some | 
| be a man who could and would tell the truth 


orated by that of any other witness. 


important respects conflicting, but in many 
essential things they corroborated each other 
directly and indirectly. Every witness ex- 
cept the one testifying was excluded from the 
court-room. 

The case was interesting to students of 
human nature because it was certain that the 
right problem was before us. The murders 
were committed -by someone who was on 
board of the vessel. 


Therefore the jury and all who attended the 
trial saw the murderer. 
to our knowledge of human nature. 
question was soon narrowed down to the 


living persons who were in the after part of | 


the ship between one and two o’clock on the 
morning of Tuesday, the fourteenth of July. 
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He denied seeing the steward try | 





And everyone who 
was on board was a witness before the jury. | 


It was a challenge | 
The | 
| been in the after house, and there was no 





They were the passenger Monks, the sailor 
Charley, and the first mate Bram. All the 
others were forward. 

There was no evidence against Monks. It 
does not appear that anyone on board ever 
suspected him. Bram swore at the trial that 
he never had suspected Monks. The bearing 
of Monks at the trial was unexceptionable. 
He endured a torturing cross-examination in 
a manner which probably strengthened the 
jury’s belief in his testimony. 

Charley Brown, who swore that he saw the 
prisoner strike at a man lying where the 
captain lay with something which looked 
like an axe-handle, was a strong witness, and 
the jury evidently believed that he did see 
it. He was of short stature, with fair hair 
and a great moustache, from behind which 
sounded a voice trained to do service in 
storms. A large, muscular neck held his 


_ head up straight and tossed it back now and 


then as he talked. His manner was that of 
a seafaring man who had ceased to expect 
luck, and was not enthusiastic in the hope of 
justice. There was no pretension to virtue 
above the habits of his class. He spoke 
freely of the time when in Rotterdam “I 
lost my money and my girl.” He admitted 
that he lied in telling yarns. He seemed to 


in emergencies, and he gave the impression 
that he was telling it on the stand. It was 
an impressive moment in the court-room 
when he was asked whom he saw striking 
at the captain, and he, looking straight at 
the prisoner, replied with a tone of solemn 
energy, “ Mate Bram.” It was in vain that 
the defence tried to prove him insane, and 
to argue that because he was unconscious 
several years before, and had the peculiarities 
already mentioned, he had had an attack of 
homicidal mania, and did the murders per- 
haps without knowing it. He had never 


evidence that he knew where the axe was, or 
even that there was an axe. It was hung on 
the after wall of the storeroom in the after 
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house, and the only attempt made to show 
that he may have seen it was to prove that 
he had washed the outside of the after house. 
The inference desired was that he had put his 
head down to the level of the boards at the 


side of the housé and looked into the window | 
and descried the axe on the wall at the after | 
| hide the axe under the forward side of it, 


end of the storeroom. This suggestion was 


rather too labored for the jury. Nor did he | 


know where the people in the after house 
slept. 
legs he saw on the cot in the chart-room was 
the passenger. 

There was much testimony as to the effect 
of lashing the wheel of a vessel. At each 
side of the wheel there was a rope with a 
loop at the end for this purpose. The most 


He supposed that the man whose | 


sensible thing said was that every vessel | 


Nevertheless, it was a part of the theory of the 
defence that the alleged homicidal maniac had 
carefully lashed the wheel before making his 
first excursion into the house. The testi- 
mony of experts was conflicting as to whether 
the wheel of that vessel could be lashed or not 
for a few minutes, in a stiff breeze with the 


must be examined for itself upon that point. | 


waves moving her about, without her coming | 


to or falling off noticeably. But it probably 
did not seem to the jury to be likely that a 
lashed wheel in such a wind and sea would 
give time enough for a homicidal maniac to 
find his way down the after companion-way, 
forward into the main cabin to the store- 
room, to open the storeroom, to find the 
axe, to take it down, to find where the 
second mate slept, to open his door, to chop 
him up, to leave him, to go across the main 
cabin, to enter the chart-room, to find out 
who the man was on the cot in there, to 
brain him so deeply as to knock over the cot 
and pitch him to the floor, to leave the 
chart-room, to find out where Mrs. Nash 


slept, to go to her door, to open it (unless | 


she opened it when she shrieked), to 
attack her, to knock in the back of her head, 


and then to cut her up in front, to kill her, | 


to leave her room, to go to the forward com- 


panion way, to ascend its steps, to ascend the 
lumber steps, to walk aft across the top of 
the house to the place where the axe had 
apparently rested, from the look of the 
broad bloody space, to go forward from 
there to the lashing-plank, to find a place 
where the axe could be shoved under it and 


not very far from where the first mate was, 
and to return to the wheel, without a sail’s 
flapping or the vessel’s giving any sign to the 
first mate or to the lookout that there was 
anything peculiar. 

Charley’s testimony that he got wet by 
water dashing over the bow and therefore 
hung up his clothes to dry was corroborated 
by a shipmate. His gloominess and taciturn- 
ity after the murders are well accounted for by 
his having seen one of them. 

The blood-spots from the forward com- 
panion way make it most improbable that 
anyone but the first mate could have done 
the murder unless there was some collusion 
between him and Charley. But there is no 
evidence of any collusion, unless Charley’s 
silence be regarded as such evidence. 
That theory is not in the case. But it is 
more than counterbalanced by the improba- 
bility that more than one person would con- 
trive such crimes. To add another is to 
contribute a new difficulty to the case. It 
is significant that the arrest of Charley was 
made under the influence of Bram, and that 
Bram, although he claims to have seen 
Charley at the mizzen-peak jig, does not 
claim to have then asked Charley to explain 
what he was doing, or why he left the 
wheel. 

If arguments are entertained which are 
outside of the evidence and are founded 
upon probabilities of opportunity and mo- 
tive, they bear more heavily against Bram, 
the commanding officer, thirty-two years of 
age, whose business it was to know the whole 
ship, and who might have a piratical ambi- 
tion, than against Charley, the sailor, forty- 
two years of age, who lived in the forecastle, 
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scrubbed the deck, and spoke but little 
English. The prosecution offered to prove, 
by a man named Nicklass of Baltimore, that 
the last sailing voyage which Bram took be- 
fore he went upon the “ Herbert Fuller,” was 


lass was first mate, and Bram was second 
mate; that Bram proposed to Nicklass that 
they should kill the captain of the ‘‘ White 
Wings,” and sail her off and dispose of the 
cargo; that Nicklass laughed at the pro- 
posal; that then Bram said, “If you don’t 
want to kill this particular captain, let us go 
on board a Norwegian vessel, where they 
have fewer men before the mast, where they 
don’t talk our language, and where they are 
bound with coffee, which is a better cargo 
than lumber,” —the cargo of the ‘“ White 
Wings” was lumber, —‘‘and, she going 
round Cape Town, we can give the crew 
knockout drops, so that they will not know 
anything about it, and then kill the captain, 
and the crew of the vessel will obey our or- 
ders;” that Bram then stated how he had 
already succeeded in sinking a vessel, and 
pretending that freight money, which he 
kept, had gone down in her, and in sell- 
ing a cargo of cocoanuts from another 
vessel at a profit, and pretending that he 
got only a price for a damaged lot; 
that all these vessels were in the South 
American trade, and that Bram was em- 
ployed on each. The district attorney 
claimed, in a learned and interesting argu- 
ment, that these acts were all a part of a 
piratical business and tended to show the 
state of mind of the prisoner, and were ad- 
missible to prove his motive. But the court 
excluded the evidence as not connected with 
or bearing upon the issue in this case, under 
the principle that one crime, or the offer to 
commit one crime, does not tend to prove 


another crime. The offer, argument and 


ruling on this subject were made out of the 
presence of the jury, so that they should not 
be influenced thereby. 

Bram was of average height, and had a 


| 
| 


habit of standing erect with his shoulders 
thrown far back. He was very alert. His 


| naturally dark complexion was darkened by 


| 
| 


exposure. When his face was quiet it had a 


| solid, businesslike look — quite calculating. 
on the schooner “ White Wings”; that Nick- | 


| black eyes would shine and 





But when he spoke, a strange mixture of 
qualities was disclosed. His voice was re- 
sounding. Everyone could hear him every- 
where. When speaking to a friend, his 
sparkle, he 
would show his white teeth under his thick 
lips, and would put his hand in a persuasive 
manner on the person to whom he was talking. 
But when he was under cross-examination, his 
eye became steadily fixed and hard to a 
startling degree, his mouth grew confidently 
firm, and he carried his head in a way that 
brought into prominence a very long under 
jaw. His manner when questioned about 
the murders was that of doing a piece of 
business that he must attend to very care- 
fully and: which was wearying everybody 
except himself. He testified with the air of 
quite willingly delivering a lecture upon a 
subject about which no one knew anything 
but himself, and he knew everything. He 
was very patient with his hearers and was 
effusively apologetic to his cross-examiner. 
His nerve, coolness, and power of endurance 
made him apparently the freshest man in the 
court-room at the end of day after day. And 
his presence and conciliatory habit were so 
effective that many spectators who believed 
him guilty were sure that twelve men would 


| not find such a smooth talker guilty of such 


a crime as murder. But there were times 
during that long trial when more than one 
observer thought his expression remorseless. 

Bram did not claim to have been drunk 
or asleep at the time of the murders. He 
testified that he had had only one drink at 
midnight and one drink an hour afterwards, 
both of whiskey. He swore that he saw 
Charley at the mizzen-peak jig, where there 
was no light, and that he could not see 
whether he was at the wheel or not, because 
there was a bell in front of the wheel that he 
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often mistook for a man’s head. Yet there 
was a light in the binnacle just in front of the 
wheel, and the helmsman stood, as the cus- 
tom is, to the windward of the wheel, which 
then was on the starboard side. He swore 
that he heard the boards aft of the mizzen 
rigging move, but that he did not hear the 
shriek that woke Monks, although at least 
one window of Mrs. Nash’s room was open 
an inch, and her door was open for the mur- 
derer’s entrance, and was only a few feet from 
the open forward companion way. He swore 
that when he went down with Monks he felt 
the captain’s feet, but Monks swore that 
Bram did not touch the captain. He swore 
that while Monks was dressing he stood at 
Monks’s door and looked out into the chart- 
room and around into the main cabin in 
order to see any person coming there, and 
that he could see easily there although the 
light was in Monks’s room, and although it 
was a very dark night. He swore that he 
did not go about in the little chart-room or 
the little main cabin while Monks was dress- 
ing for fear someone was hiding there. One 
of the striking things in the trial was his reply 
to the district attorney’s question why he did 
not go out there. ‘What, alone?” This 
from the commanding officer of the vessel 
who at the time had a revolver in his hands! 

Bram did not look for Mrs. Nash. He 
did not look for the second mate. He did 
not have the room of either of them visited. 
He called back Monks, when Monks started, 
after going on deck, to go down “alone” 
to call the second mate, by saying that 
the second mate was forward. He ad- 
mitted that he did not see him go for- 
ward and that he did see him go down to his 
room at midnight. He admitted that he 


wiped up his vomit, but claimed that he did 
it by sliding through it in his slippers and not 
by sitting in it, as Monks and Spencer, the 
steward, testified. He swore that it was less 
than several others said it was. He swore 
that Monks invented the theory of the dead 
persons mutually killing each other, and that 





he adopted it from Monks. Monks’s testi- 
mony was directly opposite. He swore as 
to Charley, “ My suspicions were aroused 
first myself, but I never said anything until 
all hands came to me.” And when asked 
why he did not act he replied, “I did not 
think it was quite advisable just then.” This 
from the commanding officer of the vessel 
who had said to the second mate, ‘“‘ That — 
sarcastic talk of yours is the only thing I 
would kill a man for.” ‘Not advisable,” 
more than twenty-four hours after the mur- 
ders and after he had seen Charley, as he 
swore, away from the wheel, at the mizzen- 
peak jig, and afterwards putting his slippers 
on. The inference suggested being that 
Charley had committed the three murders 
in his stocking feet and crept about the deck 
in them afterwards. 

Bram took no measures to discover who 
the murderer was. Although there were 
finger-marks on the axe, he threw it over- 
board. He promptly advised —not ordered 
—he did not really order anything after the 
murders had been discovered — throwing 
the bodies overboard and washing up the 
blood. He made no careful investigation 
into the possible or probable circumstances 
of any one of the murders. He swore that, 
when everyone else disclaimed any knowl- 
edge of the murders, he said, ‘‘ Then I cannot 
blame anyone for this occurrence,” as if it 
were not an uncommon thing anywhere to 
have three murders before breakfast on a 
week day. When the boat with the bodies 
was to be towed, he had to be reminded by 
one of the sailors that the kinks should be 
taken out of the rope to prevent the chance 
of its parting. He bullied Charley after 
Charley was tied up with handcuffs on. He 
obeyed the young passenger of twenty, he 
obeyed the mulatto steward, he was at the 
service of the crew upon whom he said he 
had been hard and who he feared would kill 
him. He did not wish to signal the steamer, 
but yielded to the others. He became of less 
and less importance on the vessel, until the 
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mulatto arrested him, and then he made no 
resistance. These were some of the circum- 
stances which helped the jury to believe 
Charley when he said that he saw “ Mate 
Bram ” strike the captain. 

The task of the jury required careful at- 
tention, knowledge of human nature, the 
power of judgment and a resolute exercise 
of it. They were generally expected to 
disagree, because of the unusual and vigor- 
ous attack upon Charley Brown by the de- 
fence. Mr. Cotter had boldly claimed that 
since all three murders were evidently the act 
of one person,—he must have been a mad- 
man,—and Charley Brown had been proved 
to be that man. Besides, people took it for 
granted that the jury would welcome any 
excuse to avoid the responsibility of finding 
the prisoner guilty. But Mr. Hoar, by an 
exact and brilliant analysis of the evidence, 
showed that it did not tend to prove Charley 
guilty, that it proved that he could not have 
done it without the knowledge of Bram, and 
that Charley was not a “‘madman.” There 
was a powerful climax when, after reciting 
the proofs of how it was done and who did 
it, he asserted that it was the work .of a 
devil,—Bram. His argument was sound 
and convincing. The charge to the jury by 








Judge Webb was impartial, and showed them 
that a man who was morally certain of a 
thing was free from reasonable doubt about 
it. And there were grown men on that jury. 
A motion for a new trial.was denied by 
the judges before whom the case was tried, 
after arguments citing interesting cases. 
Their opinion, which was read by Judge 
Colt, contained the following words: ‘‘ We 
do not see how any intelligent, conscientious 
and painstaking jury, having listened to the 
whole trial, and having seen the various wit- 
nesses, could have reached any different 
verdict.” 
The court has sentenced the prisoner to 
be hanged on the eighteenth of next June. 
The learned counsel for the prisoner, con- 
tinuing an acute and indefatigable defence, 
have taken exceptions which they are ex- 
pected to submit under a writ of error to the 
Supreme Court of the United States. 
Whatever the result may be, it is hoped 
that this study of the evidence may serve to 
show a part of the public gratitude to the 
distinguished district attorney and his able 
assistants for their efficient service to the 


profession of the law, and to their country- 
men on land and sea, in an extraordinarily 
difficult case. 
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THE SUPREME COURT OF WISCONSIN. 


By Epwin E. Bryant. 


IV. 


ILLIAM PENN LYON. This vet- 

eran jurist was born October 28, 
1822, in the town of Chatham, Columbia 
County, New York. His father, Isaac Lyon, 
lived to a great age, hale and hearty to the 
last, and made his last days happy by the 
studies of the naturalist. The family were 
of English stock, their first ancestor in this 
country coming over in about 1640. Judge 
Lyon’s parents were Quakers, and he was 
brought up in that faith. His early oppor- 


‘tunities for education were meager. He at- 


tended the district schools, such as they 
were, of the inland, rural settlements, until 
eleven years of age. Afterwards, he had 
one year’s study at an academy in his native 
town. At the age of fifteen, he taught 
school in Columbia County. His youth 
made it a little hard for him to be sovereign 
over the unruly elements found in a country 
school, and his experience led him to con- 
clude that “teaching was not his forte.” In 
those days the clerk in the store was looked 
upon by the farm rustic as an important 
personage; and young Lyon sought em- 
ployment in that field of enterprise. 

He was clerk in a grocery store in Al- 
bany, New York, something near three 
years. Given a little leisure, he attended 
the sessions of the legislature and the courts, 
as his tastes turned in those directions. He 
heard with delight the speeches of such 
men as Erastus Root, Samuel Young, Judge 
Peckham the elder, Judge Harris, Ambrose 
L. Jordan, and many others then and since 
famous in New York law and _ politics. 
Their eloquence was a stimulant to his 
young ambition and led him to pursue a 
course of reading. 





In 1841, when in his nineteenth year, he 
came with his father’s family to Wisconsin 
and settled in what is now the town of 
Lyons, Walworth County, where he resided 
until 1850, working on a farm, and teaching 
school two winters. He began the study of 
law with George Gale, at Elkhorn, having 
read Blackstone and Kent in the intervals 
of toil and teaching. Close application to 
study brought on an inflammation of the 
eyes that drove him from his books, and he 
returned to manual labor. Working on a 
mill, then building, at $12 per month, he 
earned $100, and after a year of outdoor 
life, he returned with zest and good eye- 
sight to the study of law, in the office of 
Judge Charles M. Baker, one of the lawyer 
pioneers of Wisconsin. In the spring of 
1846, Lyon was admitted to the bar, in the 
district court of Walworth County, held by 
Judge Andrew G. Miller. That spring he 
was elected justice of the peace of the town 
of Hudson, now Lyons, and at once opened 
an office, and exercised his magistracy and 
practiced law, ‘in a small way,” as he says. 
It was the day of small things then, and one 
could live on a small income measured by 
the money standard. His first year’s in- 
come was sixty dollars, his second one hun- 
dred and eighty. This encouraged him to 
take a wife—a partnership which he al- 
ways advises young lawyers to form. His 
third year’s receipts were $400, and when 
in his fourth year’s review $500 were in 
sight, it seemed that he was on the high- 
way to affluence. In those days of cheap- 
ness, these receipts provided amply for the 
modest needs of his household. He sedu- 
lously pursued his studies, and his justice’s 
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duties gave to his mind early the judicial 
cast. With few books, he reasoned out 
principles and sought to judge justly. In 
1850, he removed to Burlington, a small 
growing village, and formed a partnership 
with a lawyer already established in prac- 
tice. Business increased, and, as his capac- 
ities expanded by study and experience, 
he sought a broader field, and in 1855 
he removed to Racine, on the lake shore, 
then and ever since a growing town, with 
a large commercial and manufacturing 
business to afford work for lawyers. He 
served as a district attorney for the county 
of Racine four years. In 1859 he was elected 
to the “‘ Assembly,” that is, the lower house 
of the State legislature. Although without 
parliamentary experience he was elected 
speaker, because everyone relied on his 
perfect fairness and candor. He applied 
himself to the study of the ‘ manual,” and 
acquitted himself so admirably that on the 
following year he was returned and again 
the unanimous choice of his party for the 
speaker. 

Perhaps no man in the State was better 
fitted to succeed in politics than he when at 
thirty-eight years of age he finished his 
second term as speaker. Popular with all, 
with a kindly manner, suggestive of perfect 
sincerity, courteous and affable, he enjoyed 
a measure of confidence and personal re- 
gard which argued brilliant success in the 
future, and all the roads to political honors 
seemed opened to him. 

But the war came on. With no taste 
for military display, none of the impulses or 
ambitions that lead many to the field, he 
felt it a matter of cold, disagreeable duty to 
do his part. He enlisted one hundred 


splendid citizen soldiers, tendered their ser- 
vices to the governor and was commissioned 
captain of one of the companies of the 8th 
Wisconsin Infantry, which was quite famous 
in the army as “the Live Eagle” regiment — 
as its pet was ‘‘ Old Abe,” a Wisconsin eagle 
borne upon a perch beside the colors. 


He 
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entered the military service in September, 
1861. With this regiment he served in the 
campaign against New Madrid and “ Island 
No. 10,” afterwards in the battles of Far- 
mington, Corinth and Iuka. This was one 
of the marching, fighting regiments of the 
Army of the Tennessee, constantly in the 
most active of service. Captain Lyon served 
until August, 1862, when promotion took 
him from this regiment. He then con- 
sented to accept the colonelcy of a later 
regiment, and became commander of the 
13th Wisconsin infantry, a splendid organiz- 
ation, recruited largely from his section of 
the State. His talent as an administrative 
officer kept the regiment in the rear. It 
had a laborious and hard service, doing an 
unusual amount of marching, picket duty, 
and guarding of lines. Such confidence was 
placed in Colonel Lyon that his command 
was usually detached to guard some out- 
post, or exercise a military government over 
a conquered district, where a just, merciful 
and watchful commander could be trusted. 
Hence, the fortunes of war cast upon Colonel 
Lyon with his command the duty to pre- 
serve what had been gained, to hold posi- 
tions upon the safety of which great move- 
ments depended. It performed laborious 
garrison, patrol and picket duty and scout- 
ing. For over two years, its men were on 
detail about half the time. While suffering 
little in actual battle, it suffered heavily from 
the hardships of thie service in malarial dis- 
tricts. Colonel Lyon’s duties were vastly 
greater and more trying than that of a colo- 
nel brigaded in a compact army at the front; 
and he performed them with strictest fidelity. 

Among the important posts commanded 
by Colonel Lyon was the post Stevenson, 
Alabama, in the fall months of 1863, before 
and after the battle of Chickamauga. It 
was at that time the depot of supplies of 
the Army of the Cumberland at and about 
Chattanooga. After the battle of Chick- 
amauga, for many days the post was in 
hourly expectation of attack; and the im- 
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portance of the place and its supplies made 
the responsibility of the colonel command- 
ing among the most weighty that can give 
anxiety to the soldier. Returning north- 
ward, the regiment wintered near Nashville, 
and the following summer saw arduous 
marching service and guarding at Claysville, 
Ala., at Stevenson again, at Huntsville, Ala., 
with a line of sixty miles of railroad to 
protect, at Browns- 
boro, and again at 
Stevenson, during 
Hood’s battles of 
Franklin and Nash- 
ville. Later in the 
war the regiment, 
having “‘veteranized,” 
was sent to Texas 
and there saw arduous 
service and endured 
much hardship. 
Colonel Lyon re- 
mained in the service 
till the end of the 
war, and was serving 
in Texas in 1865 
when at the judicial 
election held in the 
spring he was elected 
circuit judge of the 
southeastern judicial 
circuit of the State. 
He entered upon the 
duties of the bench 
in 1865. He made an admirable xzst prius 
judge; and his popularity with the bar and 
suitors, jurymen and the public generally 
was matter of universal comment. His cir- 
cuit embraced the counties of Racine, Ke- 
nosha, Walworth, Rock and Green, in the 


WILLIAM 


back of a witness to a badgering cross-ex- 
aminer they were wont to laugh heartily, 
and were demonstrative to the eloquence of 
some gifted lawyer. Judge Lyon indulged 


| them within reasonable limits; and his kind- 


ness on the bench, blended with dignity and 


| judicial ability, made him immensely popu- 





southeastern portion of the State. In his | 


time the court week was an important event 
in the inland counties. The well-to-do 
farmers came in, visited, attended court, lis- 
tened to the trials and arguments, and inva- 
riably took sides early in the trial. Ata 
sharp repartee of a lawyer or a good hit- 


lar with the people. His successor on that 
circuit was a man in some respects entire- 
ly different. A good 
judge and a just, he 
tolerated no laughter 
or levity in court. If 
aman came in with 
squeaking boots, the 
judge would say, 
“Suspend! Mr. 
Sheriff, you will pro- 
tect the court from 
the noise of squeak- 
ing boots.’ If a 
titter ran through the 
court room at some 
witticism, the stern 


tones of the judge 
were heard: ‘ Sus- 
pend; Mr. Sheriff, 


arrest and bring to 
the bar all persons 
disturbing the pro- 
ceedings by laugh- 
ter.” The old set- 
tlers soon found the 
restraint unendura- 
ble, and gave up their custom of attend- 
ance. ‘‘ Judge Conger is too strict,” they 
said. “It’s a contempt in his court to 
sneeze or to smile. But it was mighty 
pleasant thar in Judge Lyon’s time.” 

The death of Byron Paine — narrated 
above — having created a vacancy, in Jan- 
uary, 1871, Judge Lyon was appointed by 
Governor Lucius Fairchild as associate jus- 
tice of the Supreme Court. In the follow- 
ing spring judicial election, he was elected 


P. LYON, 


| to the unexpired term and the full term; 


was re-elected without opposition, in 1877, 
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for the term that expired in 1884. He was 
again elected in 1883, for another term of 
ten years—the Constitution meanwhile hav- 
ing been amended to extend the term from 
six to ten years. He served out his full 
term, which expired January 1, 1894, and 
although no opposition to his re-election 
was heard from any quarter he retired from 
judicial service, declining to be considered 
candidate for a further term. Upon the re- 
tirement of Chief-Justice Cole in 1892, he 
became, by reason of seniority of service, 
the chief justice of the court, and so served 
until his own retirement. His work on the 
bench of the Supreme Court is embraced 
within sixty volumes— beginning with the 
twenty-seventh and closing with the eighty- 
sixth of the Court Reports. 

It is said to be “ unsafe to praise the liv- 
ing,” but it is but stating a truth to say that 
no man ever stood higher than Judge Lyon 
for all the qualities and the equipoise of 
qualities that constitute the just judge. 
Confidence in his integrity is universal. His 
mind is happily constituted to see the right 
of the case. Calm, patient, unbiased, he 
brought to investigation that sincere desire 
to be right that opens the mind to perceive 
justice. His professional labors covered a 
period of forty-eight years. He was judge 
twenty-eight years, and twenty-three years 
on the bench of the Supreme Court. His 
style is remarkable for its simple directness, 
lucidity and freedom from ornament. His 
invariable practice was to write a statement 
of the case out of which the points arose; 
and this gives his opinions a special value 
for case study. He still resides at Madison, 
in perfect health, preserved by regularity of 
life and physical exercise. He spends part 
of his winters with his children in Califor- 
nia; and all the promises are that the late 
afternoon of his life will be as serene and 
full of cheer, as the long day has been full 
of usefulness and honor. 


EDWARD GEORGE RYAN was born in the 





village of Enfield, County Meath, Ireland, 
November 13, 1810. On the maternal side 
he was grandson of John Keogh, of Mount 
Jerome, the chairman of the famous Cath- 
olic Committee, whose services to the Cath- 
olics of Ireland endeared and immortalized 
his name. Keogh’s efforts were untiring to 
secure the emancipation of Catholics in 
Ireland; and Grattan said that he did more 
than any other individual for that body. 
In his own words, the chairman ‘“ devoted 
near thirty years of his life for the purpose 
of breaking the chains of his countrymen.” 
From him doubtless the grandson inherited 
the lofty independence of character and 
eminent talents, which gave him such unique 
distinction. 

When Ryan was born, his father was 
prosperous; but between the peace of 1815 
and the passage of the corn laws he was 
ruined, as he owed money on his estate. 
Grandfather Keogh left an annuity for the 
education of his grandchildren, and Ryan 
received his at Glengowes, Wood College, 
where he remained for seven years. He 
was destined for the law, but he says he 
was “nominally engaged” in its study in 
1828 and 1829, but was “an expensive 
and improvident youth and a great burden 
to his father.” 

He came to the United States in 1830, 
having the prevalent idea that anyone could 
get on in this country. He studied law in 
New York, supporting himself meanwhile 
in teaching, too proud to let his father know 
of his straitened circumstances. On _ his 
admission to the bar in 1836 he came to 
Chicago. There he suffered much from mi- 
asmatic disease. In 1839, he edited the “ Chi- 
cago Tribune,” which was the Democratic 
paper, designed to reach the intellectual 
classes. He wrote long and able editorials 
in a forcible and elegant style, but they were 
too elevated in tone, and too philosophical 
to be appreciated by the masses in the 
rough-and-tumble of political controversy 
in the West in those days. In 1840 and 
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1841, he was prosecuting attorney for the 
county of Cook, in which Chicago is. 

In 1842, he removed to Racine, a pros- 
perous lake town in southeastern Wisconsin. 
While here he was elected a delegate from 
Racine County to the first constitutional 
convention. His great ability was soon rec- 
ognized in the deliberations. He was the 
chairman of the committee on banks and 
banking, and made an 
able report designed 
to prohibit banks of 
issue, and withhold 
from corporations the 
exercise of any bank- 
ing powers. This 
called forth a lively 
debate, and with some 
alteration his view was 
finally adopted by 
the first convention. 
Ryan also vigorously 
opposed an elective 
judiciary, and was for 
permanence in the 
terms of judges. He 
was the second mem- 
ber of the committee 
on judiciary and also 
a member of the 
committee on educa- 
tion. The constitu- 
tion proposed by 
that convention was 
rejected by the people at the polls, largely 
because of opposition to its strict anti-bank 
provisions; and he was not returned to the 
second convention. 

He gained great prominence in several 
murder trials, then considered the greatest 
field for display of legal ability; but the 
effort that lifted him into something more 
than a State reputation was his eloquent 
argument in the Hubbell impeachment, of 
which mention is made in earlier pages. 
He was not on the winning side, but his 
argument was read with admiration for years 
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after, not alone for the denunciation of the 
accused, but for the lofty ideal of judicial 
purity it held up. It placed Ryan’s fame 
far above the ordinary levels, and it was 
common to speak of him as “the Burke of 
Wisconsin.” For several years he was city 
attorney of Milwaukee. He was on one 
side or the other in the greatest trials in the 
history of the State. In the fugitive slave 
law cases, he fought 
with all his legal 
ability and all his in- 
tensity of political 
conviction, for in 
everything he was 
intense. 

He was counsel for 
Bashford in the cele- 
brated case of the 
disputed governor- 
ship, and though a 
political friend and 
supporter of Bar- 
stow, the Democratic 
claimant, he took 
strong grounds 
against the counting 
of illegal votes. The 
contention of Bar- 
stow was that the 
question of his right 
to the office of gov- 
ernor had been con- 
clusively settled by 
the State board of canvassers, and that the 
Supreme Court could not interfere with a 
co-ordinate department and go behind the 
certificate of election. This position Matt. 
H. Carpenter and the other counsel for 
Barstow mantained with great ingenuity. 
They also insisted that the court had no 
jurisdiction of guo warranto in a disputed 
gubernatorial election; but Ryan tore their 
arguments in pieces. One passage in his 
argument is so pertinent to present times 
that it may here be quoted: — 

‘In this world there have never been but 
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two kinds of governments, — a government | 
of force without law and a government of 
law without force. In the main, the govern- 
ments of the world have been governments 
of force without or above law. We attempt- 
ed the experiment of a government of law 
without force. We complain of and criti- 
cise and grumble at our system of govern- 
ment. The truth is, it is far above us. We 
are not educated up to it within a century. 
Here the law is the mere letter. There are 
no embattled armies to enforce it. It is a 
mere word, acting by its own vitality. How 
shall this system be preserved? Only by the 
universal submission of all men, high and 
low, strong and weak, the highest official as 
well as the humblest member of the com- 
munity, to that simple letter paramount and 
supreme. 

His argument demonstrated that the court 
had jurisdiction; that the notion, that the 
executive was so far an independent co-or- 
dinate department of the government that 
the court could not try the title of a usurper 
and oust him from the office of governor, 
was a monstrosity. 

Ryan was for a short time in partnership 
with Matt. H. Carpenter, subsequently of 
national fame, but the two were not adapted 
to work well together. Indeed, Ryan’s in- 
firmity, and the bar to his highest success as 
a practitioner, was an easily provoked and 
uncontrollable temper. It was one of the 
infirmities of genius. He was true in friend- 
ship ; when gentle, the gentlest ; when kindly, 
the most considerate and just; but, when 
irritated by annoyance or physical ailment, 
his anger blew a gale. This limited the 
number of his clients, and unfitted him for 
the annoyance and perplexities of a num- 
erous clientage and miscellaneous practice. 
It rendered it difficult for him to get on with 
partners. But no lawyer ever lived with a 
higher sense of professional ethics and eti- 
quette, or a loftier ideal of the duties of the 
lawyer and the judge. 





Says Judge Jenkins, once his partner, now 


one of the able judges of the seventh judi- 
cial circuit of the United States: ‘The life 
of Judge Ryan was one long struggle—a 
struggle against himself, a struggle against 
untoward fortune, a struggle against infir- 
mity which the world knew little of and 
allowed not for. And so to most men he 
seemed arrogant and proud; whereas, to 
those who knew him best, when quit of 
infirmity, companionable and considerate. 
He seemed of different mould from other 
men; above the need of sympathy or too 
proud to claim it.” 

He had on so many occasions evinced his 
powers, that the bar of Wisconsin, generous 
and appreciative as the profession ever is, 
acknowledged him as a giant intellect with- 
out rivalry and without envy. ‘“ He stood 
by common consent for twenty-five years at 
the head of the Wisconsin bar, as its highest 
ornament and most distinguished advocate,” 
says Chief-Justice Cole. ‘His knowledge 
of the principles of law in all its branches 
was at once varied and profound. And he 
made such a brilliant use of that knowledge 
in all his great efforts as to secure the high 
distinction which he attained in his profes- 
sion.” 

In politics he was a Democrat, but of too 
lofty a cast to be widely popular. He pos- 
sessed none of the arts of the courtier. 
During the war he was much criticised as 
the author of the “Ryan Address,” which 
was adopted by a Democratic convention in 
1862, which censured the authorities in 
Washington for the course pursued in pros- 
ecuting the war. He was denounced as a 
Southern sympathizer, yet the addres$ con- 
tained these words: ‘“ The defeat of the 
Democratic party, in 1860, has been fol- 
lowed by the present terrible civil war, be- 
cause it was defeated by a sectional party. 
We reprobate that revolt as unnecessary, un- 
justifiable, unholy! Devoted to the Consti 
tution, we invoke the vengeance of God 
upon all who raise their sacrilegious hands 
against it, whether wearing the soft gloves of 
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peace or the bloody gauntlets of war.” The 
address was a lengthy review of the causes 
of the war. It denounced the Republican 
party as revolutionary, censured the abolition 
of slavery in the District of Columbia, and 
the emancipation and confiscation measures 
adopted ; denied the power of the Executive 
to suspend the writ of habeas corpus in the 
loyal States, or to make arrests therein, or to 
trammel the freedom 
of the press, or trans- 





he held to a political opinion without regard 
to the rest of mankind. 

An incident may here be told that shows 
much of the quality of the man. He was 
once arguing a cause before the Supreme 
Court of the United States. Chief-Justice 
Chase presided; and during Ryan’s argu- 
ment, the great chief justice turned to an 
associate and began a whispered conversa- 
tion. Perceiving this, 
Ryan paused, and 





port citizens arrested 
in one State to an- 
other, and demanded 
that the war be car- 
ried on for and under 
the Constitution. It 
was a very able pre- 
sentment of the views 
entertained by many 
of the Democratic 
Their tone 
of censure and fault- 
finding then assumed 
against the war policy 
could not be distin- 
guished, in the minds 
of the upholders of 
the Union, from 
downright sympathy 
with the South; and 
the “‘ Ryan Address ” 
was denounced most 
bitterly as the very 
essence of that spirit which, in war-times, 
was called ‘copperheadism.” Matt. H. 
Carpenter wrote a review of the address, 
in which the “war powers” of the gov- 
ernment in a struggle for self-preserva- 
tion were discussed with clearness and 
force, and great light was thrown on the 
juridical aspects of the great contest by 
the two papers. Carpenter soon became 
a Republican. Ryan would have remained 
by the doctrines of his address if he had 
remained alone, and had stood alone for 
a generation. He was so constituted that 


leaders. 
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| after long waiting. 





waited until the chief 
justice turned as if to 
inquire the cause of 
his silence. Then 
Ryan said, with great 
dignity but signifi- 
cant impressiveness, 
“What I am saying 
is worth hearing.” 
It is said that the 
chief justice blushed 
deeply, and after- 
wards gave perfect 
attention. Indeed, no 
lawyer could listen to 
Ryan with a wander- 
ing mind after he had 
warmed up to his 
subject. 

He had long had 
an ambition to be 
chief justice; and 
this distinction came 

In 1874 there happened 
to be a Democratic governor in Wisconsin, 
and the office of chief justice became vacant 
by the resignation of Chief-Justice Dixon. 
Ryan was appointed, and served until his 
death. His appointment was generally ap- 
proved by the bar, for all knew his splendid 
endowments for the place. But it was feared 
by many who acknowledged his high ability 
that his one infirmity, his temper, would 
render the consultations of the court un- 
pleasant. But in this respect the fears were 
not realized. Says Chief-Justice Cole, one 
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of his associates in all his judicial work: 
‘In consultation, while engaged in the labor 
of considering and deciding causes, the de- 
portment of the chief justice toward his as- 
sociates was uniformly kind, respectful and 
courteous. No irritating word, no offensive 
language, fell from his lips while thus em- 
ployed. He often made up his mind quickly 
how a cause should be ruled, but he was not 
impatient of hesitation or opposition on the 
part of others. On the contrary, he listened 
with attention to whatever anyone had to 
say adverse to his views, and often readily 
came to their conclusion when it seemed 
supported by the better reason or authority. 
Indeed, I can say for myself, and I trust also 
for my associates, that I never expect or de- 
sire to be treated in consultation with more 
consideration and respect than was shown 
me by the chief justice while engaged in the 
work of examining and deciding causes in 
the consultation room.” 

This one infirmity of temper was the only 
one to mar a character otherwise so admira- 
ble. He was the soul of honor, and he 
hated all unprofessional conduct. He came 
to the bench in the ripeness of years and 
experience, laden with profound knowledge, 
and with an ambition to make his work there 
the crowning glory of his professional life. 

Soon after taking his place upon the 
bench, the memorable ‘ Granger cases” 
came on for argument. Of these, mention 
has been made in the sketch of Chief-Justice 
Dixon, in an earlier part of these memoirs. 
The cases were of great importance, vitally 
so to railway corporations, and great public 
interest was aroused. After an able array of 
eminent counsel had illumined the subject 
by exhaustive argument, the newly installed 
chief justice gave his first opinion, reported 
in the Attorney General v. The Railway 
Companies (35 Wisconsin, 425). It is but 
to echo the general expression to say that 
this is a remarkably able opinion, settling 
the power of the State to control the cor- 
porations of its creation, and to regulate the 





tolls of railway companies for carrier ser- 
vice. It was the forerunner of like decisions 
in the Supreme Court of the United States. 
He had much of the positive conservatism 
of a gentleman of the old school and of the 
old country. He had a contempt for strong- 
minded women of the notoriety-seeking 
class. Ina popular lecture which he gave 
while at the bar, on ‘Mrs. Jellyby,” he 
drained dry the vials of quaint sarcasm on 
the women who neglect home life to play a 
public role. He stoutly opposed the admis- 
sion of women to the bar. In a legal opin- 
ion given /z re Goodell (39 Wisconsin, 232), 
he thus states his views: ‘“ This is the first 
application for admission of a female to the 
bar of this court, and it is just matter for 
congratulation that it is made in favor of a 
lady whose character raises no personal ob- 
jection; something perhaps not always to 
be looked for in women who forsake the 
ways of their sex for the ways of ours. . . 
There are many employments in life not un- 
fit for female character. The profession of 
the law is surely not one of these. The pe- 
culiar qualities of womanhood, its gentle 
graces, its quick sensibility, its tender sus- 
ceptibility, its purity, its delicacy, its emo- 
tional impulses, its subordination of hard 
reason to sympathetic feeling, are surely not 
qualified for forensic strife. Nature has tem- 
pered woman as little for the juridical con- 
flicts of the court-room as for the physical 
conflicts of the battle-field. Womanhood is 
moulded for gentler and better things. And 
it is not the saints of the world who chiefly 
give employment to our profession. It has 
essentially and habitually to do with all that 
is selfish and malicious, knayish and crimi- 
nal, coarse and brutal, repulsive and obscene 
in human life. It would be revolting to all 
female sense of the innocence and sanctity of 
their sex, shocking to man’s reverence for 
womanhood and faith in woman, on which 
hinge all the better affections and humani- 
ties of life, that women should be permitted 
to mix professionally in all the nastiness of 
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the world which finds its way into courts of 
justice .... all the nameless catalogue of in- 
decencies, /a. chronique scandaleuse of all the 
vices and all the infirmities of all society. . . . 
This is bad enough for men. We hold in 
too high reverence the sex without which, as 
is truly and beautifully written, /e commence- 
ment de la vie est sans secours, le milieu sans 
plaisir, et le fin sans consolation, voluntarily 
to commit it to such 

studies and such oc- 


subrogation on earth of an attribute of God. 
In other phases in life, the light of intelli- 
gence, purity of truth, love of right, firmness 
of integrity, singleness of purpose, candor of 
judgment, are relatively essential to high 
beauty of character. On the bench they are 
the absolute condition of duty—the con- 
dition which only can redeem judges from 





moral leprosy. . . . The judge who palters 
with justice, who is 
swayed by fear, favor, 





cupations.” 

In the social circle, 
when in genial mood, 
his companionship 
was delightful. His 
conversation sparkled 
with the readiest Irish 
wit; his sentences 
epigrammatic 
and seasoned with 
Attic salt. His sar- 
casm was biting, but 
it could be kindly. 
On being told that 
a legal acquaintance 
had married a fortune 
and obtained a fine 
Federal appointment, 
he exclaimed: ‘ God 
bless him! The 
lucky, lazy dog! He 
opened his 
mouth but to yawn, 
and never opened it but a sugar-plum fell 
into it.’ When in the full glow of social 
feeling, with congenial, appreciative com- 
pany, all the fields of literature seemed to 
be open to him to adorn his conversation 
with quotation, imagery or simile. 

As a judge, he aimed to be such as he 
thus describes: ‘“‘ Summary judgment is ju- 
dicial despotism. Impulsive judgment is 
judicial injustice. The bench symbolizes on 
earth the throne of divine justice. The judge 
sitting in judgment on it is the representa- 


were 





never HARLOW 


tive of divine justice, but has the most direct | 





affection or the hope 
of reward, by per- 
sonal influence or 
public opinion, pros- 
titutes the attribute 
of God, and sells the 
favor of his Maker as 
atrociously and blas- 
phemously as Judas 
did. But the light of 
God’s eternal truth 
and justice shines on 
the head of the just 
judge and makes it 
visibly glorious.” 

His judicial opin- 
ions are found in the 
35th to 50th volumes 
of Wisconsin reports. 
Among them—all of 
which the lawyer and 
student are’ sure to 
read to the end— 
some are notable. In the case of State v. 
Doyle, 40 Wis. 175, the opinion in which he 
compelled the Supreme Federal Court to 
recede from its former declaration that a 
statute of this State was void under the Fed- 
eral Constitution, and to suffer its enforce- 
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_ ment by the State under the mandate of our 





| Supreme Court, is an admirable example of 


his powers. 

As a lawyer of learning and eloquence, as 
a writer of force, strength and clearness, and 
with a style of grace and beauty, he has had 
few superiors. It was not altogether the gift 
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of nature, for he wrote with the greatest 
care, with all the dictionaries at his hand, 
and he selected words with the greatest pre- 
cision. If ever betrayed from the purely 
judicial style, it was to enrich the thought 
with some gem of beauty, or some illustra- 
tion which his fertile imagination thrust in. 
He reveled in all that is rich in literature, 
and could hardly suppress, in his opinions, 
the evidence.of the fine play of his powers 
when attempting to simply state, reason and 
decide. His opinions have been chosen, it 
is said, by one of our great universities as 
models, to be commended to students, of the 
beauty, purity and strength of the English 
tongue. 

The Chief Justice was in belief profoundly 
a religious man — in faith of the Protestant 
Episcopal Church — faithful and trusting. 
‘As for myself,” he said, “ I know I possess 
a soul—an intellectual and moral part 
which is immortal. I believe that I shall 
have a conscious personal existence after 
death; that I shall meet beyond the grave 
friends and those loved here; that I shall 
know them and they will know me. All this 
I as firmly believe as I believe that I shall 
see the sunlight to-morrow if I live.” His 
faith in the Christian religion was strong; 
and he believed it the “ true ambition of the 
lawyer to obey God in the service of society ; 
to fulfill His law in the order of society; to 
minister to God’s justice by the nearest ap- 
proach to it, under the municipal law, which 
human intelligence and conscience can ac- 
complish.” 

He loved to talk with friends on sacred 
themes, and then his words, clothed in the 
grand and sombre imagery of the Bible, 
with which he was profoundly familiar, 
seemed like those of the prophets of old. 
His faith knew no doubts. His keen intel- 
lect indulged in no speculation as to things 
beyond the veil. That within the ken of 
his strong intelligence he sawclearly. Faith 
to him was “the substance of things hoped 
for, the evidence of things not seen.” 











He died suddenly. On the 13th of Octo- 
ber, 1880, a case was called in which he had 
been of counsel for one of the parties, and 
he withdrew from the bench, expecting soon 
to return to it. The next day he sent word 
that he did not feel quite well. On the 19th 
he died, having hardly reached his three 
score and ten years. 


JOHN B. Cassopay, the present chief jus- 
tice, was born in Herkimer County, New 
York, July 7, 1830. His father, Dennis 
Cassoday, died when he was about three 
years of age. Soon after, he removed with 
his mother and her parents to Tioga County, 
Pennsylvania, living first in the town of 
Charlston, and afterwards in the town of 
Middlebury. He attended common schools 
from time to time, and at different places, 
generally working for his board, until six- 
teen years of age, when he attended for one 
term a select school inthe village of Tioga, 
and one term at Wellsboro Academy, at the 
county seat. When twenty-two years of 
age, being in impaired health and having 
acquired a little means, he resolved upon 
obtaining an education. He attended school 
one year at Knoxville Academy, in Penn- 
sylvania, two years at Alfred Academy, in 
Allegheny County, New York, from which 
he graduated in 1855, and then spent one 
year in a special course at the University of 
Michigan. In the fall of 1856 he entered 


| the law school at Albany, New York, then 


a very popular school, much sought by stu- 
dents from the West, or intending to prac- 
tice in the West. He then returned to Wells- 
boro, Pennsylvania, and continued his studies 
in the office of A. P. Cone, a local celebrity, 
until July, 1857. Hethen removed to Janes- 
ville, Wisconsin, and continued his studies 
with Hon. Harmon S. Conger, who had 
been a member of Congress from New York, 
and was afterwards judge of the twelfth 
judicial circuit in Wisconsin. On his ad- 
mission to the bar, in November, 1857, Mr. 
Cassoday entered upon practice, and a year 
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later became a member of the firm of Ben- 
nett, Cassoday & Gibbs, which connection 
continued until 1866. He practiced alone 
for two years and then formed the firm of 
Cassoday & Merrill, which continued until 
1873. Then the firm of Cassoday & Car- 
penter— a half-brother of the famous Matt. 
H. Carpenter—was formed. 

Though never seeking political prefer- 
ment, Cassoday was a 
zealous and public- 
spirited citizen and 
active in political mat- 
ters. He was dele- 
gate to the Baltimore 
convention, which 
renominated Mr. Lin- 
coln in June, 1864. 
He was a member of 
the Wisconsin As- 
sembly, the lower 
house of the legisla- 
ture in 1865, and 
again in 1877, when 
he was unanimously 
elected speaker ofthat 
body. He was dele- 
gate to the national 
Republican conven- 
tion of 1880, and 
chairman of the Wis- 
consin_ delegation. 
He was “on the 
stump” for the Re- 
publican party from its organization down to 
and including the campaign of 1880. He 
declined a circuit judgeship in 1870, and the 
nomination for attorney-general of the State 
five years later, devoting himself with untir- 
ing zeal to a large and important practice. 

On the death of Chief-Justice Ryan, in 
1880, Associate-Justice Cole became chief 
justice, and Mr. Cassoday was appointed by 
Governor William E. Smith associate justice 
to fill the seat vacated by Cole. He at once 
entered upon duty, and in the spring judi- 
cial election of 1881, was elected without op- 





DAVID TAYLOR, 





position. Again, in 1889, he was re-elected, 
unopposed, to a ten-year term, which abun- 
dantly attests the perfect confidence of the 
people and the bar in his work. Since 1885 
he has lectured in the College of Law of 
Wisconsin University, upon the subjects of 
Wills and Constitutional law. His lectures 
on Wills were published in 1893, and are 
much in use as a text-book. At present he 
lectures exclusively 
on constitutional 
law, every phase of 
which he carefully 
considers. 

On the death of 
Chief-Justice Orton, 
in 1895, he became 
chief justice, by sen- 
iority of service, and 
has_ since presided. 
The predominant 
characteristics of 
Chief-Justice Casso- 
day are earnestness, 
thoroughness and an 
industry that never 
flags. His body, 
light, lithe and spare, 
is one of those which 
seem adapted to con- 
stant mental labor, 
and he is always fresh 
and eager in the in- 
vestigation of a legal 
question, and never content, when it is 
raised, until he has analyzed the ques- 
tion and noted all that has been decided 
or written upon the topic. His opinions, 
often commenting and distinguishing on 
many cases in the course of decision upon 
the topic in hand, attest how thoroughly he 
has examined all the cases bearing on the 
question to be decided. He takes great 
interest in the law department of the State 
University, and in the subject of legal edu- 
cation, is helpful to young men struggling 
against adverse fortune in the study of the 
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law, and is held in high esteem by the 
students of the College of Law. 
His judicial work is found in the last forty- 


three volumes of Wisconsin reports —the- 


50th to the 92d inclusive. He has written ad- 
dresses and papers, outside of judicial topics, 
of great interest; and when at the bar was 
regarded as a forcible and able speaker, 
and in the legislature one of its most ac- 
complished and powerful debaters. 


HARLOW S. ORTON, a native of New 
York, was born in Niagara County, Novem- 
ber 23, 1817. His paternal ancestors in 
America came from England in the middle 
of the eighteenth century. His grandfather, 
Rev. Ichabod Orton, was a chaplain in the 
Continental army. On the maternal side, 
his grandfather, Nathaniel Marsh, also bore 
arms inthe same cause. His mother, Grace 
Marsh, was of Puritan stock, a woman of 
great talent and beauty of character, and 
ambitious for her sons; and three of them, 
Myron H. Orton, John J. Orton, and Harlow 
S. Orton, the subject of this sketch, were 
eminent at the bar of Wisconsin. The father, 
Dr. Harlow N. Orton, was an able physician 
in western New York. 

Harlow S. was educated in his native State. 
After the common schools and a course at 
Hamilton Academy, he graduated from 
Hamilton College before he was twenty 
years old. He then went to Kentucky, in 
1837, and taught school, beginning there the 
study of law. He then removed to La Porte, 
Indiana, and was there admitted to the bar in 
1838, and began practice on the northern 
circuit. 

Naturally gifted as an orator, he was 
warmly enlisted in the campaign of 1840. 
_He “stumped” several States, and was styled 
the ‘Hoosier Orator,” being everywhere 
regarded as one of the best Whig speakers 
in that day of splendid stump oratory. He 
made over one hundred speeches in various 
States, and was everywhere sought for in the 
campaign. He. was appointed by the gov- 





ernor of Indiana as probate judge of Porter 
County, and held the office for several years. 

In 1847, he removed to Milwaukee, Wis- 
consin, and there practiced law. In 1852, 
he became private secretary to Governor 
Leonard J. Farwell, and removed to Madi- 
son. Returning again to practice, he served 
in the Assembly in 1854; in 1859, he was 
elected circuit judge of the ninth (Madison) 
circuit, and was re-elected in 1864 without 
opposition. He resigned this office in 1865, 
and returned to the practice of his profes- 
sion. In 1869, he was again the Madison 
member of the legislature, and re-elected in 
1871. In 1876, he was candidate for Con- 
gress on the Democratic ticket in a district 
strongly Republican. The same year, he was 
appointed by the Supreme Court as one of 
the commissioners to revise the statutes 
of the State. From 1869 to 1874 he was 
dean of the law faculty of the Wisconsin 
University, during which service the degree 
of LL.D. was conferred upon him by that 
institution. He served one year as mayor 
of Madison. When the constitutional amend- 
ment adopted in 1877 added two judges to 
the bench of the Supreme Court, Judge Orton 
was elected as one of the additional judges 
and served on the bench until his death. 
He was then a Democrat, and the State was 
strongly Republican. 

Judge Orton was a remarkable man. As 
an advocate before a jury he had few equals 
in the profession. Possessing fertile imagi- 
nation, great felicity of expression, an impas- 
sioned manner, he led captive all who heard 
him. Some of his arguments before juries 
were remarkable for oratorical power. His 
power of denunciation of wrong, fraud, or 
anything base, was terrible; and he could 
appeal to the emotions with a delicacy and 
power almost irresistible. 

There are many incidents relative of his 
power and tact with juries. On one occasion 
he was counsel for the plaintiff in an action 
against the State brought by a lawyer for 
legal services in codifying the tax laws, 
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which, by frequent and botch-work amend- 
ment, had become a _ bewildering maze 
of uncertainty. The lawyer charged what 
the attorney-general regarded as too large a 


fee. The question of the value of the ser- | 


vices was submitted to the jury. On that 
jury there happened to be a colored man, 
the first to sit on a jury in that county. The 
other side had commented on the subject of 
large fees of lawyers, 
and Orton, in closing, 


his work in that celebrated cause — in- 
volving the ousting of a governor by guo 
warranto — ex-Chief-Justice Cole, who sat 
on the bench at that trial, says: ‘“ He was 
associated with such eminent and accom- 
plished lawyers as Jonathan E. Arnold and 
Matt. H. Carpenter, but the burden of the 
argument upon all motions and questions of 
law arising in the preliminary proceedings 

rested mainly on the 

shoulders of Judge 





must satisfy the plain 
farmer juryman that 
fifty dollars a day or 
upwards for several 
weeks’ work was a 
reasonable charge. 
He dwelt, of course, 
upon the great servi- 
ces of the profession 
to the cause of civil 
liberty, naming one 
after another of the 
great legal lights, 
from St. Paul down. 
When he closed the 


array by naming 





Abraham Lincoln, the 
lawyer ‘‘who had 
penned in the lan- 
guage of a_ lawyer 
that immortal proc- 


Orton, who seemed 
by consent to be given 
the management of 
that cause in court. 
The questions involv- 
ed were certainly new 
—I might say almost 
of first impression, 
under form of 
government. They 
could not, of course, 
arise under any other 
form. Judge Orton 
met and discussed 
these questions with 
wonderful learning 
and ability. He was 
called upon often to 
discuss them on the 
spur of the moment, 
without any time for 


our 








lamation which had 
stricken the shackles 


JOHN B. WINSLOW. 


reflection, examina- 
tion of authorities, 


from four million bondsmen and made them | or even to make preparation, and against 


free,” his tones and manner and his climax 


thrilled the audience, for none could listen | 
The colored | 
| Judge Orton was not surpassed by any law- 
| yer in the case in the efforts he put forth, or 
| in the intellectual powers he exhibited.” 


to Harlow S. Orton unmoved. 
man, in his ecstasy, could hardly keep in 
the jury-box, and was with difficulty checked 
from shouting words of thanksgiving, as his 


people would do at an outdoor camp-meet- | 
It is needless to say that the verdict | 
| have been tried in the State, as well as those 


ing. 
gave the plaintiff the last cent of his claim. 


He was of counsel for the defendant in the | 


case of Bashford v. Barstow, mentioned in 
a preceding page of these sketches. Of 


| such lawyers as Judge Timothy O. Howe 


and E. G. Ryan, whose supremacy at the 
bar will be questioned by no one. But 


He was conspicuously connected with the 
most important and celebrated causes which 


where the argument was to the court, as 
those in which his power as an advocate was 
so potent before the jury. 
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A man of high spirit and feeling, he was 
genial and companionable, yet very sensi- 
tive and easily elated or depressed, as such 
natures are apt to be. While at the bar, he 
stood in the foremost ranks. He was a man 
of most gracious courtesy, and especially 
charming and gentle in his intercourse with 
young men. 

When elected to the bench the measure of 
his ambition was satisfied. Its duties were 
congenial to his tastes, and he devoted him- 
self with great assiduity to judicial labor. 
As his associate, the venerable Chief-Justice 
Cole, said, ‘‘ He was an able, honest and up- 
right judge, trying always to do the right 
and to administer his high office with impar- 
tiality and firmness, never yielding to any 
popular prejudice or partisan feelings. He 
seemed to desire above all things to see 
justice done in all business matters; and he 
sought to settle all controversies on the 
eternal principles of equity and right.” 

Upon the retirement of Chief-Justice Lyon, 
he became chief justice, and so presided 
until his death, July 4, 1895. 

In his judicial work there were at times 
traces of strong personal conviction, if not 
feeling. It would be unfair to call it preju- 
dice for or against persons, for in decision he 
was above that; but he disliked to see a 
seeming hardship in an individual case 
wrought by the application of a general rule 
of law, and he had some views and convic- 
tions not perhaps supported by the weight 
of judicial authority. This intense personal- 
ity, not to say eccentricity, crops out here 
and there in his opinions. They are always 
interesting, always readable, both for matter, 
style, vigor and lucidity, even when they fail 
to carry conviction. 

In the case of Duffie v. Duffie, 71 Wis. 
236, he held that a wife could not maintain 
an action against the woman who seduced or 
one who induced her husband to leave her 
and alienated his affections. In other words, 
the wife had no action for loss of consortium. 
She, who, of the two, suffers most keenly the 





loss of the affections and society of her 
spouse, ‘the pangs of despised love,” was 
remediless in the olden time, he reasoned, 
and therefore, until some statute had inter- 
posed, she is remediless now. He seemed 
to think that the old Aryan idea of the wife’s 
station and relation to the husband still in- 

hered in our law, and that she is — 

«* Something better than his dog, 

A little dearer than his horse.” 

So thought some who dissented from the 
opinion. The decision called forth very 
spirited criticism. Several courts had decid- 
ed the other way. Indeed, in this case, Mr. 
Justice Cassoday handed down a forcible 
dissenting opinion. Among other articles 
evoked was one by Irving Browne in 26 
“American Law Review,” which attracted 
wide attention. His decision, severely as it 
has been criticized, must not be taken as in- 
dicative that Judge Orton did not perceive “in 
the general light of modern times, the true 
situation and position of the wife in the mar- 
riage relation.” Of all that is humane in 
the law, and all which has mitigated its 
ancient harshness, all that tends to protect 
and exalt women or shield the helpless of 
any class, he approved, not only with the 
intellectual assent of the judge, but with the 
warmth of heart of a chivalrous gentleman. 

Serving twenty-three years as judge, and 
thirty-four years at the bar, he was, and 
will always be, remembered as an interesting 
figure in the profession. Standing as the 
peer of Ryan, Carpenter, Arnold, Whiton, 
Howe, and a long line of worthies in their 
palmiest days, he was a giant at the bar, 
with whom none could strive unprepared, 
nor without being “ put up to all he knew.” 


DAVID TAYLOR was born in Carlisle, 
Schoharie County, New York, March 11, 
1818, of a blending of Irish and Dutch 
blood. He graduated from Union College 
in 1841, and was admitted to the bar at 
Cobleskill, in 1844. He practiced for two 
years in his native State and then came to 
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Wisconsin Territory, and established him- 
self in practice at Sheboygan, on the shore 
of Lake Michigan. The firm of which he 
was the head enjoyed a large practice. A 
still, reticent, but patient man of untiring 
industry and capacity for long-continued 
labor, Mr. Taylor, though not an orator, was 
engaged in nearly all the important cases in 
his circuit. He served one term as district 
attorney. In 1853 he was member of the 
Assembly. In 1855 and 1856 he was sen- 
ator from his county. In 1858 he was 
appointed by the governor as the judge of 
the fourth judicial circuit, and served until 
1869, having twice been elected by the 
people to that office. He was in 1856 
appointed a member of the commission ap- 
pointed to revise the general statutes of the 
State, which produced the revision of 1858. 
On retiring from the bench he removed to 
Fond du Lac, and there entered into prac- 
tice. But while engaged at the bar, he gave 
to the profession a compilation of annotated 
statutes in 1871, which became known as 
‘‘Taylor’s Statutes.” In 1876, he was ap- 
pointed with William F. Vilas, late senator 
from Wisconsin, as a commissioner to again 
revise the statutes. On this work he was 
engaged for part of the time for two years, 
upon the revised statutes of 1878. Other 
members of the bar, including Judge Orton, 
also served upon the commission, but the 
greater part of the work was done by Judge 
Taylor and Colonel Vilas. 

In 1878, a constitutional amendment hav- 
ing been adopted to increase the number of 
judges of the Supreme Court from three to 
five, Judge Taylor was selected by a legis- 
lative caucus as a candidate for one of the 
two additional judgeships, and was elected 
in the spring of 1878, and took his seat in 
April of that year, and served till his death, 
April 3, 1891. 

Judge Taylor’s life was remarkable for its 
industry. He was not brilliant; he was not 
what is called a sociable man. He always 
appeared pre-occupied,— cared little to 





stop and converse. But he was a man of 
kind and generous sympathies; and in every 
relation of life a just, exemplary citizen. 
As a circuit judge he took high rank for 
sound judgment and as one who dispatched 
business promptly and faithfully. As a 
member of the Supreme Court he was in- 
valuable for his perfect knowledge of the 
statutes and the history of the legislation 
of the State. His opinions, often a little 
more prolix than need be, were clear, and 
always gave out plainly what was decided 
and the reason for the decision. In the 
solid qualities of the judge, he was recog- 
nized as a strong, safe man. He loved jus- 
tice and was anxious to be right. All agree 
that he strove to decide each case accord- 
ing to its own equities, and while some have 
thought that he did not always realize the 
value of a steadfast and uniform comprehen- 
sive system of law, yet but few of his 
opinions can be criticised as tending to 
variableness or uncertainty of rule. He 
evinced in all a painstaking desire to do 
justice. He had no fondness for technical- 
ities and pushed them aside when they stood 
in the way of substantial justice. He aimed 
to always decide on the merits. 

His love of labor was such that he en- 
joyed those tasks from which most men 
shrink. ‘To him severe mental labor was 
a joy and delight.” He loved to elucidate 
all the points of a complicated case, and 
often wrote a long opinion, when a short 
one could as well have disposed of the case. 
His investigation was exhaustive, and his 
exposition, possibly unduly extended, was 
always clear, and sought to reach justice; 
and the people respected him and honored 
him, though they found him a reserved, 
busy man, never seeking to win regard by 
the social arts and affected interest and 
friendliness of the politician. He was cut 
off in the midst of his labors, leaving a void 
on the bench which was difficult to fill, be- 
cause no man in the State had the full and 
accurate knowledge of the local law which he 
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possessed, every line of which had received 
his careful scrutiny. 

A solid, practical, thoroughly honest man, 
the record of his life is unmarred by a stain, 
a weakness or an infirmity. In every rela- 
tion in life, he performed his full duty, and 
left no record of mistakes, derelictions, or 
frailties, to compensate for the brilliancy of 
genius. As the annals of a land of peace 
are not always the most entertaining, so a 
life that is poor material for biography is 
yet the one that may be most useful to the 
day and generation by which its labors are 
benefited. 


JOHN BRADLEY WINSLOW was born in 
Nunda, Livingston County, New York, Oc- 
tober 4, 1851. He is a descendant of 
Kenelm Winslow, the second brother of 
Governor John Winslow of Plymouth Coi- 
ony, and one of the prominent inhabitants, 
who came over about 1632. 

The father of Judge Winslow removed 
with the family to Racine, Wisconsin, in 
1855, and there the son grew up, receiving 
his education in the city schools, graduating 
with the degree of A.B.,in 1871, from Racine 
College. He then studied law in the office 
of Judge E. O. Hand, and with Fuller & 
Dyer, prominent lawyers of Racine, and 
graduated in 1875 from the law department 
of the University of Wisconsin. He then 
began practice in Racine, for a time asso- 
ciated with Henry T. Fuller, Esq., afterwards 
with Charles A. Brownson, Esq., and later 
with Joseph V. Quarles, one of the most 





prominent lawyers of the State. He was for 
four years city attorney for Racine. In 
1883, he was elected circuit judge of the 
first circuit comprising the southeastern 
three counties of the State. Although a 
Democrat in politics he was requested to be 
a candidate by a quite general call of the 
members of the bar, and was elected in a 
circuit strongly Republican. In 1889, he was 
re-elected without opposition, and served 
with the general approval of the bar and the 
people. 

While serving at the circuit, he delivered 
a course of lectures in the law department 
of the University, with great acceptability 
to the students, who caused them to be 
printed. 

In May, 1891, upon the death of Judge 
David Taylor, he was appointed by Gover- 
nor Peck as associate justice of the Supreme 
Court. The following spring he was elected 
without opposition for the residue of that 
term, which expired in 1896. In the April 
election, 1895, he was re-elected. Contrary 
to usual practice, a Republican candidate was 
called to run against him; but many of the 
Republican journals and leading men strongly 
supported Judge Winslow, in deprecation of 
partisan division in the judicial elections, and 
in testimonial of their confidence in him. 

The people and the bar have such full 
confidence in Judge Winslow’s integrity and 
true judicial temper, that his position on the 
bench is now regarded as permanent; and 
such high estimate of his ability that they 
predict for him a long career of usefulness. 
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THE LEGAL ASPECT OF THE MAYBRICK CASE. 


By Ciark Bet, LL.D., or THE NEw York Bar.* 


HE report of the Woman’s Committee 

of the Psychological Section of the 

Medico-Legal Society, presented for discus- 

sion at the October meeting of that body 

for action, presented the following proposi- 
tions : — 


“Your committee are of opinion that the case 
of Mrs. Maybrick is one that is fairly within the 
realm of the Medico-Legal Society and notably 
of the Psychological Section. 

“We are of the opinion that the verdict of the 
jury was not supported by the evidence of that 
case. 

“We concur in the opinion expressed by Sir 
Charles Russell, now Lord High Chief Justice of 
England, in commenting upon the unfair charge 
of Sir James Fitz James Stephen, the trial justice, 
in his charge to the Jury. ‘He passionately in- 
vited the jury to find a verdict of “Guilty,” tak- 
ing two days to sum up, the first day as a judge, 
and on the second day raged like a violent coun- 
sel for the prosecution.’ 

“We believe that the language of the charge of 
that trial judge was in violation of that principle 
of the law of England which forbids a judge to 
permit a jury to ascertain, from either his lan- 
guage or manner, the judge’s opinion of the 
merits of the controversy they are to decide 
upon. While we recognize the extraordinary 
power conferred upon the trial judges in homi- 
cidal cases in England, and the right sometimes 
exercised by the British judges upon what may 
be fairly deemed their discretionary or even 
paternal power, either over the accused or the 
majesty and spirit of the law, we are still of the 
opinion, that among all English-speaking people 
there will be no two opinions among jurists 
throughout the world, that Sir James Fitz James 
Stephen on this trial transcended the true spirit of 
the law of England, in his animadversions against 
the accused before the jury who had to decide 
her fate. 

“We believe that if the evidence in the May- 
brick case could be under English usages sub- 
mitted to an English Court of Review the verdict 
of the jury would be set aside, and judgment re- 
versed for Errors of Law. 

“We concur in the opinion expressed by the 





eminent English counsel, Sir Charles Russell 
(now chief justice), Fletcher Moulton, Q.C., 
Mr. Poland, Q.C., and Mr. McDougal, after 
a careful review of the evidence with a view of 
determining whether, in their opinion, the verdict 
was justified by the evidence, that the verdict of 
the jury was not justified by the evidence. 

‘““We are of the opinion that the action of the 
Home Secretary in commuting this sentence fell 
short of what it should have been, because if the 
verdict was right and legal it should not have 
interfered with the proper punishment of a poi- 
soner, and that if the Home Secretary intervened 
at all it should have been for a full release. 

“We are of opinion that the verdict of judi- 
cial opinion throughout all Christendom will be: 
That if, under the law of England, an illegal 
conviction cannot be remedied under existing 
forms and usages under the British Constitution 
and laws, then that the right of appeal should be 
engrafted, in all cases where human life is at 
stake, upon the present English system, to pre- 
vent miscarriage of justice in future cases. 

“We rejoice that under the British Constitution 
there is one woman in England who has the 
power and the right to interfere and do justice in 
this case. We remember her long and splendid 
reign, unsullied by one unwomanly act; her 
strong sense of justice, her fearlessness in doing 
what she believes to be right; and we appeal to 
her to end this unfortunate controversy by grant- 
ing a full pardon to this unfortunate woman.” 


That report, after an animated discussion, 
received the endorsement and approval of 
the Medico-Legal Society at the October 
session of 1896. 

The decision of Mr. Matthews, Q.C., the 
then Home Secretary, in the case of Mrs. 
Maybrick, was thus announced (except ital- 
ics, which are mine) : — 

‘“‘We are given to understand that the Home 
Secretary, after the fullest consideration and after 
taking the best medical and legal advice that 
could be obtained, has advised her Majesty to 
respite the capital sentence on Florence May- 


brick, and to commute the punishment to penal 
servitude for life: inasmuch as though the evi- 


1 Read before the Medico-Legal Society of New York, March 17, 1897. 
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dence leads clearly to the conclusion that the 
prisoner administered, and attempted to adminis- 
ter, arsenic to her husband with intent to murder, 
yet it does not wholly exclude a reasonable doubt 
whether his death was in fact caused by the ad- 
ministration of arsenic.” 


In the subsequent biography of the pre- 
siding judge, the late Sir James Fitz James 
Stephen, by his brother, Mr. Leslie Stephen, 
the matter is thus stated (it will be seen 
that Mr. Leslie Stephen, who no doubt had 
legal assistance in this part of his narrative, 
omits all reference to the words which are 
italicized, and which were, of course, not 
italicized by the Home Secretary) : — 


“The sentence was afterwards commuted to 
penal servitude for life, with Fitz James’ approval, 
and, I believe, at his suggestion, upon the ground, 
as publicly stated, that although there was no 
doubt that she administered poison, it was possible 
that her husband had died from other causes.” 


And in a new edition of his “‘ General View 
of the Criminal Law of England,” published 
some months after the trial, the judge de- 
scribes the case of Mrs. Maybrick “as the 
only one out of a large number tried before 
him in which there was a doubt as to the 
facts.” 

Mr. Lincoln, the American ambassador, 
had an interview with Lord Salisbury on 
the subject, before the decision was publicly 
announced, and he reported to his Govern- 
ment as follows: — 

“ His Lordship at once replied that the sub- 
ject had been anxiously considered, and that he 
believed he could say that the death-sentence 
would not be executed, as all the medical evi- 
dence attainable left a reasonable doubt as to the 


death having been caused by the arsenic adminis- 
tered by Mrs. Maybrick.”’ 


And in his subsequent answer to an 
American petition Lord Salisbury said: — 


“Taking the most lenient view which the facts 
proved in evidence and known to her Majesty’s 
Secretary of State admit of, the case of this con- 
vict was that of an adulteress attempting to poison 
her husband under the most cruel circumstances 
while she pretended to be nursing him on his 
sick-bed.” 





In the face of these declarations by the 
judge, the Home Secretary, and the Prime 


_ Minister, the idea may be dismissed that the 


Government was convinced that the pris- 
oner had really murdered her husband, but 
looked for some excuse to avoid an execu- 
tion which would have created a popular 
outcry. I was in England at the time of 
this trial, and I was in a situation to come 
more or less in contact with public opinion 
there outside of Liverpool, and I then 
formed the opinion that great doubt existed 
in the public mind as to the guilt of the ac- 
cused. 

There was also felt in English circles, a 
strong sense that the trial justice had not 
dealt at all fairly with the accused in his 
charge to the jury. 

I then formed the opinion, which I still 
entertain, that, had not the Home Secretary 
interfered and prevented the public execu- 
tion of Mrs. Maybrick, the public feeling 
then ran so high, that a change in the Eng- 
lish system would have been insisted upon 
by the general public clamor, giving the 
right of appeal in capital cases, as a matter 
of strict right to all condemned to death. 
It seems clear that the doubt whether Mr. 
Maybrick had died of arsenic was really and 
generally entertained. 

What seems to have been wanted was, 
not an excuse for sparing her life, but an 
excuse for not setting her at liberty. And 
a perusal of the medical evidence given at 
the trial will satisfy any impartial reader 
that there were very grave reasons for 
doubting whether Mr. Maybrick died of 
arsenic; while the difference of opinion on 
that subject continues to agitate the medical 
profession up to the present. 

It will further, I think, be conceded that 
no evidence tending to prove that Mr. May- 
brick died: of arsenic has been procured 
since the trial, but that, on the contrary, a 
good deal of evidence has been procured 
which increases the doubtfulness of the 
cause of death. 
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WHAT THEN IS THE LEGITIMATE RESULT 
OF A REASONABLE DOUBT AS TO THE 
CAUSE OF DEATH IN A CASE IN ENGLISH 
COURTS WHERE THE PRISONER HAS BEEN 
CONVICTED OF MURDER? 


Mrs. Maybrick was tried on a single count, 
which charged her with having “ at Gars- 
ton on the 11th of May, 1889, feloni- 
ously, wilfully, and of her malice afore- 
thought killed and murdered one James 
Maybrick by the administration to him of 
poison.” 

Arsenic being the poison relied on by 
the Crown, the judge told the jury: — 

“It is essential to this charge that the man 
died of arsenic. ‘This question must be to the 
foundation of a verdict unfavorable to the pris- 
oner that he died of arsenic.” 

Therefore, if the jury had entertained the 
same doubt as to death by arsenic which 
the judge, the Home Secretary, and the 
Premier entertained, it is clear that they 
must have found the prisoner not guilty of 
the only charge with which they had to 
deal. And on any principle of reason and 
justice, why should the fact that the jury 
had arrived at a wrong verdict on the evi- 
dence before them have militated against 
the prisoner? The Home Secretary should 
have dealt with the prisoner as if the right 
verdict had been found. This was done in 
the famous case of Dr. Thomas Smelhurst, 
which in many of its features closely resem- 
bled that of Mrs. Maybrick. The report 
on which he received a free pardon stated 
that, “though the facts were full of sus- 
picion against Smelhurst, there was not 
absolute and complete proof of his guilt.” 
And only four years before the Maybrick 
trial the then Home Secretary, Sir William 
Vernon Harcourt, granted a free pardon to 
Mr. John Hay because there was ‘‘a doubt 
as to his identity.” Since the Maybrick 
trial, too, the Home Secretary refused to 
admit that there was anything more than a 
reasonable doubt in the case of John Hel- 
sall, whom he released. The detention of 





Mrs. Maybrick on the conviction for mur- 
der cannot therefore be sustained after the 
admissions of the judge, the Home Secre- 
tary, and the Premier. The only question 
is whether a life-sentence can be justified 
on the ground relied on by the then Home 
Secretary, viz.: That the evidence clearly 
leads to the conclusion, that she had ad- 
ministered and attempted to administer ar- 
senic to her husband with the intention of 
murdering him. 


DID THE JURY FIND THIS, OR OUGHT THEY 
TO HAVE FOUND IT? 


That the jury did not find it is clear. 
No doubt in finding that Mrs. Maybrick 
‘“‘feloniously, wilfully, and of her malice 
aforethought” killed her husband by ad- 
ministering poison to him, they found that 
she ‘‘administered poison to him feloni- 
ously, wilfully, and of her malice afore- 
thought.” Probably the reason why they 
arrived at this finding was that they thought 
the poison killed him. They did not think 
that even if he was an habitual arsenic-eater 
he would take enough to cause death, or 
else they thought that if he did chance to 
do so, he would at all events have told the 
doctors and asked them for an antidote. The 
part of the verdict which the Home Secre- 
tary upheld was therefore in all probability 
dependent on that which he rejected; and, 
in fact, if it were conceded that Mr. May- 
brick’s death was not caused by arsenical 
poisoning, the evidence of any wrongful 
administration of arsenic would be very 
weak. But what the jury found was that 
the arsenic was administered by the poisoner 
“feloniously, wilfully, and of her malice 
aforethought.” The Home Secretary sub- 
stituted, for these words, ‘“‘ with intent to 
murder.” But the import of the phrases in 
English law is altogether different, and the 
difference materially affects the prisoner’s 
punishment. 

It has recently been held in England, that 
killing a woman by means of an illegal oper- 
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ation is wilful murder. Performing an ille- 
gal operation is a felony, and if the woman 
dies in consequence the operator has killed 
her feloniously, wilfully, and of his malice 
aforethought. 

In another well known case, killing a 
policeman in the discharge of his duty was 
held to be wilful murder. In both these 
cases there was no intention on the part of 
the convict to kill his victim. This distinc- 
tion, indeed, is not only pointed out, but 
defended in Sir J. F. Stephen’s works on 
the Criminal Law (see, for instance the 
article Murder in his “ Digest of the Criminal 
Law.” And in the case of Reg. v. Cruise, 
reported in 8 Carrington and Payne, Mr. 
Justice Paterson told the jury that a crime 
which would be murder if the victim died 
might not be an attempt to murder if he 
recovered —the distinct intention to kill 
which was essential to the latter crime, not 
being essential to the former. 

The popular distinction sometimes drawn, 
that murder is a successful attempt to kill, 
while attempt to murder is an unsuccess- 
ful attempt to kill, has no foundation in 
English law. 

Murder may not be an attempt to kill at 
all. The person who performs an illegal 
operation on a woman does not intend to 
kill her, but quite the reverse. He wishes 
for many reasons that the patient will recov- 
er, but if she dies the crime is murder, 
notwithstanding, under English law. And 
comparing the decision as announced by 
Mr. Matthews with that which Mr. Leslie 
Stephen attributes to his late brother in his 
life, we at once notice that the latter has 
omitted the words “ with intent to murder.” 
The judge knew that the jury had not found 
anything of the kind, and evidently confined 
himself to what they did find; but the 
Home Secretary went beyond what the jury 
found and added a finding of his own—a 
finding on which he afforded the prisoner 
no opportunity of producing either evidence 
or argument, pronouncing sentence. 





But why did the Home Secretary thus go 
outside of the verdict of the jury? The 
answer is plain. In order to obtain an ap- 
parent justification for the sentence of penal 
servitude for /ife which he meant to impose. 
Had the prisoner been convicted of felo- 
niously, wilfully, and of her malice afore- 
thought administered poison to her husband, 
with the intention to injure, aggrieve, or 
annoy him, the maximum sentence would 
have been three years’ penal servitude. Mrs. 
Maybrick has been in penal servitude for 
upwards of seven years. If, indeed, the jury 
had gone on to find that her husband’s life 
had been endangered by the administration, 
ten years’ penal servitude (which in the case 
of a female convict in England is reducible 
by one-third for good conduct) would have 
been possible as the maximum sentence. It 
might perhaps be argued that the jury, in 
finding that the man died of the arsenic 
administered, found that his life had been 
terminated by the administration. But it 
seems inconceivable that any reader of the 
medical evidence could have arrived at the 
conclusion that life had been undoubt- 
edly endangered by the administration of 
arsenic, though it was doubtful whether 
death had resulted from it. The doctors 
who ascribed the symptoms of disease to 
arsenic also ascribed death to it, and the 
doctors who said that death had not resulted 
from arsenic made the very same assertion 
about the preceding illness. It seems clear 
that the arsenic (whoever administered it) 
either killed Mr. Maybrick or did him no 
perceptible harm. But even if we waive 
the point, the difference between a life-sen- 
tence and one for ten years is immense. 
And what reason have we to think that, if 
the jury had convicted Mrs. Maybrick of a 
criminal administration of arsenic which en- 
dangered her husband’s life, the presiding 
judge would have imposed the maximum 
sentence on a delicately nurtured woman in 
feeble health and a first offender? 

As regards the Home Secretary’s charge 
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of attempting to administer arsenic with 
intent to murder, the case is still clearer. 
The finding of the jury related to actual ad- 
ministration only. They made no finding 
whatever as to what the prosecutors them- 
selves described as “‘ an unsuccessful attempt.” 
Still less, of course, did they find that the 
unsuccessful attempt was made “ with intent 
to murder.” And here again Sir Leslie Ste- 
phen is silent as to the judge’s concurrence. 
He probably saw that the Home Secretary 
was again traveling outside of the verdict — 
looking for something that might tend to 
satisfy the public mind — without regard to 
whether it could be legally justified or not. 

The Home Secretary has not, I think, 
ventured to cite an English statute which 
enables a jury, on a trial for certain offenses, 
to convict the prisoner of an attempt to 
commit these offenses. I am not aware that 
this statute has ever been applied to a trial 
for murder, and, judging from the preamble, 
I do not think it was intended to apply to 
such a trial. At all events, if it was com- 
petent for the jury to have found a verdict 
of guilty of attempt to murder in general 
terms, they could not have returned a ver- 
dict in the terms of the Home Secretary’s 
decision, which does not charge Mrs. May- 
brick with attempt to murder, in general 
terms, but charges her specifically with two 
distinct kinds of attempt, which come under 
two distinct sections of the corresponding 
statute (24 and 25 Victoria, Chapter 100, 
sections 11 and 14). But whether it was 
or was not competent for the jury to have 
convicted her of an attempt to murder, they 
did not either in terms or by implication 
convict her of that crime. And if the Home 
Secretary claims the right of substituting 
for the actual verdict of the jury that which 
in his opinion they ought to have found, but 
did not in fact find, how does this differ 
from punishing the prisoner for an offense 
of which he or she has never been con- 
victed ? 

Let me now call attention to Lord Salis- 





bury’s answer to the American petitioners 
—the only attempt that has hitherto been 
made to define the new charges and supply 
the particulars that would be absolutely 
necéssary in framing an indictment on them. 
She made the attempt relied on, he stated, 
when pretending to nurse her husband on 
his sick-bed. Now I think Lord Salisbury 
will have the honesty to admit that there was 
practically no evidence of any actual admin- 
istration of arsenic while Mr. Maybrick was 
confined to his bed, and his wife was in atten- 
dance on him as a nurse. But it was con- 
tended that during this stage of his illness 
she made an unsuccessful attempt to give 
him some meat-juice, with which she had 
meddled, and in which arsenic was sub- 
sequently detected. As regards this attempt, 
as already stated, the jury made no finding 
whatever. Their finding, such as it was, 
related to actual administration only. But 
we now learn from Lord Salisbury that this 
charge of actual administration is in fact 
abandoned, and that the English Govern- 
ment places its whole reliance on an incident 
quite outside the finding of the jury. 

Moreover, it will be seen that Lord Salis- 
bury is not satisfied to rest this charge upon 
the evidence given at the trial only. He 
refers also to certain ‘facts known to her 
Majesty’s Secretary of State.” These alleged 
facts have never been communicated to the 
prisoner nor her advocates, although they are 
relied on as proofs of a crime for which she 
had never been tried, much less has the pub- 
lic been informed of them, but so far as 
can be ascertained they are wholly unim- 
portant. 

As the charge of murder of which Mrs. 
Maybrick was convicted by the jury does 
not include the charges of administering 
and attempting to administer poison with 
intent to murder, on which the Home Secre- 
tary relied, so a conviction or acquittal on 
the former charge would not in any way 
exclude a trial by judge and jury on these 
latter charges. It need hardly be said that, 
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even irrespective of evidence procured since 
the former trial, the defense against these 
new charges would assume a new aspect. 
New questions would be put to the witnesses, 
and new arguments addressed to the jury. 
The trial for murder did not in any respect 
fulfil the conditions of a fair trial on Mr. 
Matthew’s charge of attemptto murder. As 
regards the meat-juice, for instance, the 
counsel for the defense thought it sufficient 
to point out that, as Mr. Maybrick had taken 
none of it, it could not have conduced in any 
way towards the death which the prisoner was 
accused of having caused. The question 
whether anything took place which amounted 
in law to an attempt to administer the meat- 
juice was not made the subject of cross- 
examination or argument, because it was not 
relevant to the issue before the jury; and 
a material item of evidence on that point, 
which had been given at an earlier stage, 
was not repeated at the trial. But the Home 
office has persistently refused not only to 
submit its new charges to a jury, but 
even to hold a public inquiry into them 
where the witnesses could be further ques- 
tioned, and arguments arising on their testi- 
mony addressed .by counsel to the Home 
Secretary or the presiding officer. If the 


charges in question are really distinct from 


the charge on which alone she was tried and 
convicted, she had never had even the faint- 
est semblance ofa fair trialfor them. Indeed, 
they have never been defined by such par- 
ticulars of place, time, and circumstances as 
to inform her advocates of the points to 
which their arguments ought to be directed. 
An admittedly wrongful conviction for one 
crime is kept alive for the sole purpose of 
enabling the Home Secretary to punish the 
prisoner, without any trial whatever, for 
totally different offenses, without violating 
the letter of the law, but in complete viola- 
tion of the spirit and intention of Magna 
Charta itself. 

Finally, though the crimes charged against 
Mrs. Maybrick by the Home Secretary are 





punishable by penal servitude for life as the 
maximum penalty, I know of no instance 
in which any woman — not to say a lady in 
delicate health and a first offender — has 
been sentenced to penal servitude for life on 
a conviction for them. In a recent case, 
where the attempt to murder consisted of 
poisoning, and the man’s life was endangered, 
the poisoner (who had received some prov- 
ocation) escaped with three years’ penal 
servitude. 

The severity of Mrs. Maybrick’s sentence 
is in fact as unparalleled as the supersession 
of both judge and jury in passing it. Instead 
of being a necessary consequence of Mr. 
Matthew’s finding, it is a most unusual one, 
though just within the limits of possibility. 
The principles of mercy have been violated 
almost as flagrantly as the principles of jus- 
tice. A sentence of penal servitude for life 
is indeed often passed by the Home Secre- 
tary — in cases of infanticide, for instance ——- 
without any intention of enforcing it. 

Many persons thought that this was so in 
Mrs. Maybrick’s. case, and that she would 
have been liberated before the present junc- 
ture. And most probably this was the 
intention of Mr. Matthews at the time. But 
Sir M. W. Ridley has informed us that the 
sentence is to be rigorously enforced, and 
that this was also the intention of Mr. As- 
quith. The sentence must, therefore, now 
be treated as meaning what it says. Was it 
a fair or a just sentence to pass behind the 
prisoner’s back without hearing a word in 
defense or extenuation on undefined charges 
never submitted to any jury, and which at 
most only rendered it possible as the extreme 
penalty in the statute book? “ Mr. Asquith 
was always merciless, but Sir M. W. Ridley’s 
action in the matter is simply astounding. 
He literally seems to contemplate mercy for 
everyone except the convict whom “the 
head of the criminal justice of England” has 
officially declared “to be entitled to an im- 
mediate release.” He is neither a barrister 
nor a solicitor; but probably for that reason 
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attaches undue weight to the opinions of his 
predecessor and his subordinates. A strong 
protest from the members of the legal pro- 
fession on both sides of the Atlantic would 
perhaps open his eyes to the quagmire into 
which his.adherence to officialism and routine 
has in this instance led him; but even if it 
were certain that such a protest would fail 
to procure life and liberty for this victim of 
Home Office mismanagement and obstinacy, 
it is imperatively required for the honor and 
dignity of the legal profession itself. What 
will posterity think of its members if they 
permit the intended judicial murder to be 
perpetrated, without once raising their voices 
in the interests of justice and humanity? 
While I think Mrs. Maybrick ought to 
have been liberated at once, that is not now 
the question. The questions that now arise 


when we consider the case in its purely legal 


aspect are these : — 

1. Can we, after finding the crime of mur- 
der proved, spell out of the verdict of the jury 
any minor crime punishable by penal servi- 
tude for life, and, if so, was the sentence of 
penal servitude for life, passed on the prison- 
er for this minor crime, the distinct act of 
the judge, as the law requires, and not that 
of the Home Secretary? (With regard to 
all such minor offenses the presiding judge 
exercises the widest discretion under the Eng- 
lish system, but his sentence, if too severe, 
may be moderated by the Home Secretary, 
who cannot, however, increase it.) 

2. If so, can we, in consistency, reject the 
finding of the jury as to the crime of mur- 
der, while retaining it as to the minor crime 
in question? In other words, is this minor 
crime established by satisfactory independent 
evidence? 

3. Is there in the evidence given at the 
trial such conclusive proofs of a minor offense 
punishable by penal servitude for life, and 
not included in the verdict of the jury, as to 
justify the Home Secretary in dealing with 
the charge himself, instead of submitting it 
to a second jury? And did he, in so dealing 





with it, do so without allowing the prisoner 
all reasonable facilities for defending herself 
against the new charge, both by evidence 
and argument? And did she receive the 
benefit of every reasonable doubt that could 
be raised in relation to it, as a second jury 
would have been bound to give her, if she 
had been tried upon such new charge, not- 
withstanding her previous conviction upon 
the charge of murder? 

4. Was the minor crime or crimes, thus 
conclusively proved, of such a nature as to 
make it certain that the presiding judge 
would in the event of a conviction have im- 
posed the maximum sentence of penal ser- 
vitude for life? And, if not, did the Home 
Secretary consult any, and what judges, as 
to the proper sentence to be imposed for 
such crime or crimes? Had Mrs. Maybrick 
been convicted by a jury of any crime not 
punishable by penal servitude for life she 
would now be free. Had she been con- 
victed by a jury of a crime punishable by 
penal servitude for life she would very prob- 
ably be free also; for the sentence might 
not exceed ten years’ penal servitude, and 
good conduct would in that case have pro- 
cured a release in somewhat less than seven. 
Lastly, the ambiguous utterances of Mr. 
Asquith and Sir M. W. Ridley suggest 
another question. 

5. After the Home Secretary, with the 
concurrence of the presiding judge and the 
premier, has declared that the crime of which 
the prisoner was convicted has not been 
proved beyond reasonable doubt, is a new 
Home Secretary justified (without any new 
evidence against the prisoner, and in spite 
of any new evidence in her favor) in punish- 
ing the prisoner for the very crime which 
had been publicly declared to be unproved? 
Sir M. W. Ridley’s language, though evasive, 
went far to show that he regarded the crime 
of murder as completely established. Other- 
wise, indeed, the strength of his declarations 
on the subject is inexplicable. If the only 
crime that was proved against the prisoner 
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was one for which a life-sentence went to 
the extreme limit of the law, and was almost 
unparalleled in its severity, why should he 
declare that he had come “ most emphati- 
cally” to the conclusion that it ought not to 
be interfered with? Or why should he say 
that he had as little intention of releasing 





the prisoner as his immediate predecessor | 


had, avoiding all reference to the Home 
Secretary, who originally passed the sentence, 
and who most probably did intend to modify 


it, like the similar sentences which he passed | 


on unfortunate child-murderesses ? 

Prisoners of this kind usually receive a 
life-sentence from the Home Secretary and 
are set free in seven years at the utmost. 


It was generally thought that Mrs. May- | “emai 
S y S ‘+ | possibility of procuring a rehearing in the case of 


brick’s sentence was of the same kind, until 
Sir M. W. Ridley declared the contrary 
in the House of Commons. But now that 


NoTE.— The opinions of the eminent 
counsel to which reference is made in the 
report of the committee, which received the 
endorsement of the Medico-Legal Society, 
are appended : — 


‘«« Re MRS. F. E. MAYBRICK. 

“ Having carefully considered the facts in the 
elaborate case submitted to us by Messrs. Lumley 
and Lumley, and the law applicable to the mat- 
ter, we are clearly of the opinion that there is no 
mode by which in this case a new trial, or a 


| venire de novo, can be obtained, nor can the pris- 


oner be brought up on a hadeas corpus with the 


| view of retrying the issue of her innocence or 


guilt. 
“‘ We say this notwithstanding the case of Re- 


| gina v. Scaife (17 Q. B., 238; 5 Cox C.C., 243, 


_ and 2 Drew C. C. 281). 


the life-sentence in her case is declared not | 


to be a matter of precedent and routine, but 
one to be carried out to the full extent usual 
in such cases (for if an English “lifer” lives 
long enough he or she is ultimately released), 
we have a right to demand, what offense 
punishable by penal servitude for life has 
been established with perfect conclusiveness ? 
And if penal servitude for life is the maxi- 
mum sentence for the crime in question, we 
have a right to ask further, why, and by 
what authority, has this extreme penalty 
been imposed? In England, a jury is the 
proper tribunal to decide questions as to the 
prisoner’s innocence or guilt in respect of 
any specified crime; and, except in the case 
of the conviction for murder, where the laws 
compel the judge to pass sentence of death, 
the judge who presides at the trial is the 
proper person to fix the penalty. Is Mrs. 
Maybrick being punished for any crime of 
which she was convicted by the jury? Was 
her present sentence deliberately passed 
on her for that crime by the judge who pre- 
sided at the trial? And, if so, did it exceed 
the legal penalty for the crime of which she 
was thus convicted ? 





We are of the opinion 
that in English criminal procedure there is no 


felony where a verdict has been found by a prop- 
erly constituted jury upon an indictment which is 
correct in form. ‘This rule is, in our opinion, 
absolute unless circumstances have transpired, 
and have been entered upon the record, which, 
when there appearing, would invalidate the tri- 
bunal and reduce the trial to a nullity by reason 
of its not having been before a properly consti- 
tuted tribunal. None of the matters proposed to 
be proved go to this length. 

“We think it right to add that there are many 
matters stated in the case, not merely with refer- 
ence to the evidence at and the incidents of the 
trial, but suggesting new facts which would be 
matters proper for the grave consideration of a 
court of criminal appeal if such a tribunal ex- 
isted in this country. 

(Signed) C. RUSSELL. 
J. FLETCHER MOULTON. 
Harry Bopkin POLAND. 
REGINALD J. SMITH. 
LINCOLN’S INN, 12 April, 1892.” 


“Re MRS. F. E. MAYBRICK. 

“ T agree with my learned friends that the evi- 
dence at the trial of this case did not justify the 
verdict, and I further think that this is a case 
where every possible means of procuring a re- 
hearing should be resorted to; but I am unable 
at the present period of English law to assent to 
their proposition that in a case of felony, even if 
it is assumed that there is an innocent woman in 
an English prison, the rules of criminal procedure 
debar the courts from applying any remedy unless 
some error making the trial itself a nullity can be 
shown to exist on the record; and I moreover 
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feel that such an avowal, if made, should be made 
in the form of a judgment of the court and not 
in the form of an opinion of counsel. 

“In reference to the questions put to us by 
Messrs. Lumley and Lumley in this case, I am of 
opinion that, assuming the facts of the case and 
irregularities of procedure, both by judge and 
jury, set forth in the instructions, can be conclu- 
sively proved, the court should be invited ex 
debito justitiae to set aside the verdict and order 
a new trial, especially as there is no recorded 
case of a refusal by the Courts to grant a new 
trial in a case of felony. While, on the other 
hand, the case of Regina v. Scaife (17 Q. B., 
p. 258, and 18 Q. B., p. 773) stands unreversed, in 
which case the prisoners were convicted of felony 
at the assizes by a properly constituted jury, upon 
an indictment which was correct in form, and 
where, notwithstanding this, the Court of Queen’s 
Bench, consisting of four judges sitting 7” danco, 
ordered that the verdict be set aside and a new 
trial granted, and where the prisoners, having 
been again convicted at such new trial, under- 
went a fresh sentence of the law. 

“I deem it therefore presumptuous in me, as 
counsel, to advise that any court would overrule 
that case, or would regard the Rules of Criminal 
Procedure to be so inelastic as to compel the 
court, under such circumstances as those set forth 
in the instructions, to refuse to set aside the ver- 
dict and order a new trial, in Mrs. Maybrick’s 
case, upon the bare ground that it is a case of 
felony. 

“ Having regard to the provisions of the Judica- 
ture Act, 1873, and the Rules of the Supreme 
Court, I am of opinion that the High Court has 
jurisdiction to entertain an application for a new 
trial of a case tried at the assizes, which are 
thereby constituted a court of the High Court, 
inasmuch as there is now no necessity for having 
the case removed by cerf#orart, or otherwise, into 
the Queen’s Bench previous to the making of 
such application. (See Regina v. Dudley, 14 
Q. B., p. 280, and Mellor z. Royal Exchange 
Shipping Company, the ‘Times’ ’ Reports, p. 663.) 

“IT am further of opinion that, in the event an- 
ticipated by my learned friends, of the Court re- 
fusing to follow the precedent of the Scaife case, 
an application should be made to the Court to 
follow the precedent of the Murphy case (L. R. 
2 P. C.535), where the. record was allowed to be 
amended, and that the Court should be asked on 
Mrs, Maybrick’s behalf to direct that an entry of 
the conduct of the Jury, and other irregularities 
mentioned in the instructions, be endorsed on the 
record (See 2 Hale’s Pleas of the Crown, 308, 
where Lord Hale says that an irregularity ‘is to 





be, as it ought to be, endorsed on the record’), 
and that this application should be made for the 
purpose of putting such an error upon the record 
as would form a foundation for a writ of venire de 
novo. 

“T am further of opinion that the advice given 
to the Queen by the Home Secretary as to exer- 
cising Her Majesty’s prerogative, on the ground 
that the evidence left a reasonable doubt whether 
his death was, in fact, caused by the administra- 
tion of arsenic (which in this case is equivalent to 
a reasonable doubt whether wmurder had, in fact, 
been committed), and also the course taken, in 
consequence of that advice, of applying to and 
obtaining from the Court an order under the 
provisions of 5 George IV., cap. 82, directing that 
Mrs. Maybrick be kept in penal servitude for life, 
are unconstitutional, and that her imprisonment 
is consequently illegal; and, therefore, that an 
application can be properly made for a writ of 
habeas corpus with 2, view to obtain her discharge 
on the ground that she is illegally detained. 

“In reference to the special question put by 
Messrs. Lumley and Lumley thus: ‘ Does the evi- 
dence disclose any sufficient grounds for the state- 
ment made by the Home Secretary in his advice 
to the Queen, viz. “the evidence leads clearly 
to the conclusion that the prisoner administered, 
and attempted to administer, arsenic to her hus- 
band with intent to murder’’?’ I can, after care- 
ful perusal of the evidence, find no sufficient 
ground for such a statement, which is, moreover, 
contradictory to the summing up of Mr. Justice 
Stephen, who pointed out (¢.g. p. 36), ‘ The the- 
ory is that there was poisoning by successive 
doses, but I do not know that there was any effort 
made to point out the precise times at which such 
doses may have been administered.’ 

A careful perusal of the evidence makes it 
clear to me that no such occasion of administra- 
tion, or attempted administration, of arsenic by 
Mrs. Maybrick, either with or without felonious 
intent, can be pointed out as would afford the 
Home Secretary any sufficient ground for the rep- 
resentation he made to the Queen; and further, 
that the only ground to be found in the entire 
proceedings for such a representation is what Mr. 
Justice Stephen described as ‘ the theory’ of the 
prosecution as distinct from ‘ the evidence.’ 

(Signed) ALEXANDER W. McDoueat. 

LINCOLN’s INN, April 12th, 1892.” 


Whatever may be thought or said by 
counsel, of the views of Mr. McDougal, by 
those skilled in English criminal procedure, 
and concerning which his associates do not 
seem to have assented, these opinions do 
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show that this case would have been one in 
which an appeal would have resulted in a 
new trial in any State of the American 
Union; and that “the certificate of reasons 


able doubt ” required under American prac- 


tice on an appeal in riminal procedure 
would have been granted by any impartial 
judge. 


LONDON LEGAL LETTER. 


Lonpon, MARCH 6, 1897. 


MATTER of very great importance to Americans 

having business relations with England has been de- 
cided within a few days past by Mr. Justice Kekewich of 
the Chancery Court, in a trade-mark case. As American 
lawyers know, the registration of trade-marks is now regu- 
lated by statute, and, as not infrequently happens, the act 
of the legislators, conceived in a desire to simplify the law, 
has in this instance only added to its complexity —at least 


criterion to judge by. 
provides inter alia, that a trade-mark “must consist of 
or contain at least one of the following particulars ’’—*“ A 
word or words having no reference to the character or 
quality of the goods and not being a geographical name.” 
So rigidly has this provision been construed, that the word 
“camel,” relating to the humped-backed quadruped of the 
desert and used in connection with belting made of camel’s 
hair, has been refused registration by the Registrar because 
it was discovered that there was a small hamlet or parish 
in the west of England by that name! And the decision 
was sustained on appeal to the Board of Trade. So, too, a 
word was successfully objected to when it was discovered 
that it was identical with the name of a little-known place 
in Italy. Mr. Justice Chitty, now Lord Justice Chitty, two 
or three years ago, very truly said (in the Eboline case, 189 
& 3 Ch. 169) that “the object of the Legislature was to 
prevent a trader from acquiring a monopoly on the name of 


a place, and from thereby, suggesting that the goods had a | 


local origin or a local connection, which in fact they might 
not have.’ It was also necessary to illustrate the danger 
by pointing out the harm that might be done if the pro- 
prietors of a sauce should be allowed to register the trade 
name “ Worcester Sauce,” which would prevent any other 
sauce maker in Worcester calling his sauce by that name, 
or the still more pertinent case of a merchant in Stafford- 
shire registering the name “ Newcastle coals,” when in fact 
his coals did not come from Newcastle, and thus prevent 
any colliery proprietor in Newcastle calling his coals by their 
true and proper name. Notwithstanding this dicta of Lord 


Justice Chitty,the mere fact that a name was geographical, 
no matter what its primary signification, has heretofore 
been sufficient to keep it off the register. 

Relying upon this, certain parties moved to rectify the 
register by removing the word “ Magnolia,” and the design 
of the magnolia flower, which had been registered in con- 
nection with anti-friction metal, on the ground (i) that the 





word was geographical; (ii) that it was descriptive; and 
(iii) that the flower had been registered in the wrong class. 
In support of the first contention, Lippincott’s Gazetteer.was 
relied upon to show that at the time the word was admitted 
to the register, there were twenty-two villages and towns in 
the United States, and Rand & McNally’s Atlas to prove that 
the number has since been increased to over forty. Not- 
withstanding this, Mr. Justice Kekewich refused to sustain 
the motion on this ground. He said, “ Was the word 


if the amount of litigation which it has provoked is any ‘Magnolia’ here a ‘geographical name’ in the sense of 


The Trade Marks Act of 1888 | 


that being the primary meaning of the word, or the mean- 
ing which would occur to an Englishman of ordinary jn- 
telligence and education? If the word had a double mean- 
ing, the question was whether the primary meaning was 
the meaning that would occur to people in ordinary so- 
ciety.” He therefore decided that, as no Englishman in 
the general walk of life had ever heard of the two score 
Magnolias in the United States, and that everyone knew of 
the magnolia tree and blossom, the latter was the true 
meaning of the word. 

While the decision will be gratifying to the commercial 
world, the trade-marks were nevertheless expunged, and for 
a reason that will doubtless cause no little perturbation 
among Americans whose goods, protected by trade-marks, 
are sold in this country. And this was because those who 
registered the design of the flower, the Magnolia Anti- 
friction Metal Company, a New York Corporation, had not 
any good-will in the goods or class of goods in respect of 
which the trade-mark had been registered. It appears that 
the New York Company had sent over samples of bearings 
to an agent in this country who took orders for them, and 
then instead of ordering the goods themselves from New 
York, ordered the metal of which the bearings are made 
and had it made up into bearings in Cardiff. From this it 
appeared that the New York Company had never sold any 
bearings, as such, in England, although it had sold hun- 
dreds of thousands of dollars worth of the Magnolia metal 
here. Therefore, as the design was registered in Class 6, 
which is for “ parts of machinery,” it must be taken off the 
register. If, however, the design had been registered as 
for metals or alloys, in Class,5, it would have been good. 

The moral of this to the American manufacturer is that 
the strictest caution must be exercised in the registration of 
a trade-mark, as the severest test of technicalities will be 
invoked to prevent the registration or to rectify the register 
if once admitted to it. 


Srurr Gown. 
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We have given up a large portion of this 
number to an interesting description of the 
‘‘Bram Trial,” written by one who was present 
during all the proceedings and has drawn his 
deductions from personal observation of the wit- 
nesses and a careful analysis of the evidence. No 
trial since that of “ Prof. Webster” has aroused 
greater general interest or excited more comment, 
and we are glad to be able to give our readers 
an accurate and unprejudiced account of it. 


—— ee 


LEGAL ANTIQUITIES. 





THERE is a curious case in Fortescue’s Reports 
relating to the privilege of peers, in which the 
bailiff who arrested a lord was forced by the 
Court to kneel down and ask his pardon, though 
he alleged that he had acted by mistake; for 
that his lordship had a dirty shirt, a worn-out 
suit of clothes, and only sixpence in his pocket, 
so that he could not believe that he was a peer, 
and arrested him through inadvertence. 





—— -e e = 


FACETIZ. 


‘‘ | REMEMBER the time,” said a Maine attorney, 
“in the days when Col. Littlefield was sheriff, 
that Judge Walton was presiding, and the jury 
were out on a rum Case. 

“They had been out a long time, and Judge 
Walton was rather nervous and wanted a verdict. 
To his clear and far-seeing mind, the most re- 
markable, in many ways, that ever held juris- 
diction in New England, there was no excuse for 
any prolonged consideration of the case by any 


jury. 





| 
| 
| 
| 
| 


suddenly sat bolt upright and beckoned to Col. 
Littlefield, and the sheriff walked up in that quiet 
way of his. 

“¢ Colonel,’ said Judge Walton, ‘ Mr. Sheriff, I 
should say, see if that respondent won’t plead 
guilty provided his fine is put at $50.’ 

“Col. Littlefield smiled, and went over and 
talked with the prisoner. It took but a few 
minutes, and in less time than it could be told, 
he had retracted his plea, pleaded guilty, and had 
been fined. 

“Then the Court sent out for the jury. 

““¢Gentlemen,’ said he, ‘it seems that some 
of you are not yet satisfied in your minds that the 
prisoner is guilty?’ 

“The jury looked at each other. 

“<Ts that a fact, gentlemen?’ 

“¢It is, may it please the Court,’ said the 
foreman. 

“¢ Well, then, for your edification I will say that 
the prisoner himself is quite well satisfied that he 
is guilty, for he has pleaded guilty and has been 
fined. You are excused from further considera- 
tion of the case.’”’ 


DANIEL WEBSTER was once sued by his butcher, 
and the man did not call upon him afterward to 
trade with him. Webster met him in the course 
of a few days, and asked him why he didn’t call. 
“ Because, said the man, “I supposed that you 
would be offended, and wouldn’t trade with me 
any more.’’ To which Webster replied: “Oh, 
sue me as many times as you like, but, for heaven’s 
sake, don’t starve me to death.” 


Visiror. — “ Johnnie, what do you want to be 


| when you grow up?” 


JOHNNIE. — “A man on a jury.” 

Vistror. — “ And why do you want to be a man 
on a jury?” 

Jounniz. — “’Cause papa says that the lawyers 


“Leaning back, seemingly lost in thought, he | give the jury taffy at almost every trial.” 
195 
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NOTES. 


Hirinc a house in England is not the simple, 
straightforward process which it is in America. 
So many and deep are the pitfalls of the law, that 
the unwary are sure to fall into one before long 
if they trust to their own devices. There is a 
useful member of society here called the family 
solicitor. He will do almost anything short of 
buying tooth-brushes for the family. He is so 
clever that he can generally, by dint of a vigorous 
correspondence with the real estate agent, or 
owner of the house, reduce the demands of the 
landlord, and secure the property for his client at 
a much smaller figure than that originally named. 
Even then the affair is not at an end; the draw- 
ing of the lease is a solemn and complicated per- 
formance, involving considerable expense. In it 
the lessee engages to paint the house every few 
years, and to pay acertain rent ; or he pays what 
is called a “ premium,” and takes over a long 
lease, sometimes for as much as ninety-nine 
years, so that, having bought the lease, he virtu- 
ally owns the house during his life, and can will 
it away to his heirs. — Harper's Bazar. 


A MEMBER of the Kansas Legislature has taken 
the revised version of the ‘Ten Commandments 
as found in Exodus and incorporated them in 
the form of a legislative bill, which he wishes to 
have made part of the Criminal Procedure of 
that State. The preamble to the measure is as 
follows : — 


PREAMBLE. 


An ACT TO GIVE STATUTORY FORCE TO THE TEN 
COMMANDMENTS. 


Whereas, The men of the present generation have 
become doubters and scoffers; and, 

Whereas, They have strayed from the religion of 
the fathers; and, 

Whereas, They no longer live in the fear of God ; 
and, 

Whereas, Having no fear of punishment beyond 
the grave, they wantonly violate the law given to the 
world from Mount Sinai. 


The bill which follows is composed of ten sec- 
tions, each of the Commandments constituting a 
section, and as our readers have the Decalogue 
by rote, it is not necessary to reproduce it. 

Section 11 of the bill provides for the punish- 





ment of violators of the Commandments. The 
penalties are visited on men only. They are :— 
For having another God, fine $1,000. 


For making a graven image, one year in the peniten- 
tiary, and a fine of $1,000. 

For taking the name of the Lord in vain, and for not 
observing the Sabbath day, fine $500. 

For not honoring father or mother, six months in 
the penitentiary, and a fine of $500. 

For committing murder, hanged by the neck until 
dead. 

For adultery, penitentiary for life. 

For stealing, fine or imprisonment in the discretion 
of the Court. 

For bearing false witness, imprisonment in the dis- 
cretion of the Court. 

For coveting thy neighbor’s house, his wife, his ser- 
vant, his maid or his ass, fine and imprisonment 
in the discretion of the Court. 

Section 12 provides that “this act shall take 
effect and be in force from and after its publica- 
tion in the statute book.” — Zx. 


In a case in the Circuit Court, city of St. Louis, 
in an action to quit title, a rule to show cause 
was directed to be issued and served on one of 
the defendants in the cause, who was then thought 
to be resident near the central part of Missouri. 
It was accordingly sent to the sheriff of the proper 
county with request to make personal service on 
the gentleman in question. ‘The sheriff made the 
following unique return: ‘Executed the within 
writ on the 14th day of November, 1896, dy not 
Jinding ‘ A. B.’ in my county. 

Bit Smitu, Sheriff.” 


A RECENT trial in France brought to light some 
curious details of the capital that may be made in 
attacking capital, and of the good things that even 
a corrupt and bourgeois society may afford to its 
fiercest denouncer and enemy. It was a suit in 
which the profits of Rochefort from the /n¢ransi- 
geant, in the seven years 1889-1896, were put in 
evidence. When he went to Belgium with Bou- 
langer in 1889, he left his paper in charge of 
M. Vaughan, with whom he has since quarrelled, 
and who has sued him for services rendered. An 
accounting was demanded, and from it it appears 
that Rochefort in the seven years mentioned re- 
ceived a salary of $20,000 a year besides dividends 
amounting, all told, to $200,000 more — or nearly 
$50,000 a year. This was not bad for a paper 
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black in the face every day over the injustice and 
oppression of a bourgeois society. However, 
Rochefort will have more reason than ever to 
think badly of a bourgeois society since a bour- 
geois tribunal has condemned him to pay a good 
round sum to the employees whom he was pro- 
posing to cheat.— Zhe Maton. 


-———> ee —___- 


CURRENT EVENTS. 


THE Paris tribuna!s have decided that the habit of | 


gambling in the wife is valid ground for divorce. 


Two-thirds of the mail that passes through all 
the post-offices of the world is sent by and directed 
to English-speaking people. 


THE Japanese government, instead of presenting 
medals to the soldiers who took part in the war 
against China, is to give them excellent Swiss watches. 


Ir would be difficult to know just what we 
would do with Cuba if we had it. Its population is 
mongrel in character, and its climate does not invite 
the hardy independent white man. It might be well 
for annexationists to halt a little before «‘ taking in” 
Cuba and Hawaii, and ask if we might not be taken 
in ourselves. 


A bill is now pending in Congress providing for the 
establishment at Washington of a permanent census 
office to undertake the work of making the twelfth 
and succeeding censuses and the collection of other 
essential information. There is a great waste in 
organizing a new office for every census, and there 
can be no doubt that the service would be greatly 
improved by placing it in the hands of a permaneht 
bureau. A permanent bureau with a force of trained 
men in control could do much better work, and with 
the same expenditure of money, or at most a small 
increase, could largely increase the scope of inves- 
tigation. Much of the material collected would be of 
incalculably more value for being collected yearly 
rather than decennially. 


THE capital of Brazil, Rio de Janeiro, has a 
notoriously bad climate. It is a fastness of yellow 
fever and other tropical ailments, and the death-rate 
is high enough to seriously affect the commercial 
prosperity of the city. Recently the Brazilian 
government decided to remove the capital, and 





appointed a commission of local scientists to fix a 
site. The commission has selected a plateau four 
thousand feet above the sea-level somewhat north of 
the present capital. The temperature of the plateau 
resembles that of middle France. There is plenty 
of water and no yellow fever. The journey by rail from 
the coast will take eighteen hours. This is believed 
to be the first occasion on record in which science 
has been called in to choose the site of a capital. 


THE anti-trust law just enacted in Georgia is 
a very comprehensive and thorough one. It prohibits 
and declares void all contracts, agreements or arrange- 
ments made with a view to preventing or obstructing 
free competition in the importation or sale of foreign 
articles, or the sale of articles of domestic growth or 
domestic raw material. It declares unlawful and 
void all trusts or combinations between persons 
or corporations which are designed to have a 
tendency to advance, reduce, or control the 
prices of such products to producers or consumers. 
It provides for the forfeiture of the charter and 
franchise of any domestic corporation violating any 
of its provisions, and prohibits offending foreign 
corporations from doing business in the State. The 
attorney-general is required to institute legal proceed- 
ings against any corporation that violates the law in 
any way, and to enforce the prescribed penalties. 
Any person or corporation damaged by a trust is 
authorized to sue for the recovery of such damage, 
and for other purposes. There are several additional 
provisions intended to facilitate prosecution and to 
prevent the defeat of the law by the technical means 
to which corporation lawyers habitually resort in the 
interests of their clients. 

The law is based upon the theory that free competi- 
tion in all forms of business is a personal right and a 
public advantage, and that a wrong is done whenever 
it is suppressed or obstructed. There seems to be 
no room left for the escape of any combination 
designed to control prices or to interfere with the 
general laws of trade. It remains to be proved, if a 
law so stringent and far reaching can be enforced, and 
its power and usefulness will depend very largely 
upon the ability and integrity of the officers and the 
friendly disposition of the courts. However, the 
legislature has done its part in a determined manner, 
and there does not seem to be any reason to doubt 
that the law can be made effective. 


— = ©<e-—____ 


LITERARY NOTES. 
In the April number of CURRENT LITERATURE, Mr. 
George W. Cable, who has recently assumed editorial 
charge of that excellent magazine, gives us a new 
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department, which he calls the «‘Editor’s Symposium.” 
In this, he chats pleasantly and instructively of books 
and criticism and kindred subjects. A very delight- 
ful department is the result. 

Among other well-known names attached to select- 
ed articles, we note those of Andrew Lang, Grant 
Allen, John Watson (‘‘ Ian Maclaren”), Herbert 
Spencer, Beerbohm-Tree and John Burroughs. 


HARPER’S MAGAZINE for April contains ‘‘ Wash- 
ington and the French Craze of ’93,” a popular his- 
torical paper, by Professor John Bach McMaster, 
‘Wild. Things in Winter,” a sympathetic. study 
of bird life, by J. H. Kennedy, and «*Our Trade 
with Brazil and the River Platte Republics,” by 
Richard Mitchell, U. S. N. In the leading short 
story of the number, ‘‘ The Wisdom of Fools,” Mar- 
garet Deland raises the question of personal respon- 
sibility in the existing social order. Other stories 
are: **A Realized Romance,” by Mary M. Mears, 
and « A Solo Orchestra,” by Brander Matthews. 


THE CENTURY for March is an ‘ Inauguration 
Number,” and is one of a series of special issues 
which will make the present year of that magazine of 
more than ordinary interest to its readers. It con- 
tains several articles which have special interest to 
Americans at thistime. One, ‘‘ Our Fellow-Citizens 
of the White House,” by Mr. C. C. Buel, describes the 
official life of a President. Three frontispiece por- 
traits are given with the number — two of President- 
elect McKinley, and one of President Cleveland at 
his desk, all of them made from photographs special- 
ly taken for THE CentuRY. Mr. J. B. Bishop con- 
tributes an article on ‘‘ Inauguration Scenes and 
Incidents,” with stories and pictures relating to some 
famous inaugurations in the past. The Librarian of 
Congress describes the splendid building just com- 
pleted for ‘* The Nation’s Library,” and Mr. William 
A. Caffin, the art critic, writes of its decorations. 


Dr. EDWARD EVERETT HALE begins in the April 
issue of the NATIONAL MAGAZINE a serial to be en- 
titled «« Some Recollections of the Century. It also 
contains ‘‘ The Story of an Armenian Refugee,” 
describing, with photographs, the recent Armenian 
massacres. The leading illustrated article is «* Chi- 
cago Artists and their Work.” 


McCuure’s MAGAZINE for April contains a series 
of unpublished letters written by General Sherman 
to a young lady between whom and an Army officer 
the General undertook to re-establish a broken ro- 





mantic relation. It contains also a series of life por- 
traits of Alexander Hamilton and his wife, and a 
study of Hamilton’s life and public services by his 
chief biographer, the Hon. Henry Cabot Lodge. 
The stories in this number are by Ian Maclaren, 
Octave Thanet, and Cy. Warman. 


THE April number of the ATLANTIC contains an 
article by Prof. Frederick J. Turner, of Madison, 
Wisconsin, on ‘* Dominant Forces in Western Life,’’ 
wherein he traces the origin of the institutions and 
ideas which make the great Northwest what it is. 
A pretty colonial love story is told in the love letters of 
the widow of Governor Spottsford of Virginia, «« The 
Parson who Won her Hand,”—old letters now for 
the first time published. 


THE editor of the REVIEW OF REVIEWS comments 
in the March number on the Spanish program of 
reforms in Cuba, the United States Senate’s attitude 
toward the arbitration treaty with England, the im- 
migration bill, the proposed international monetary 
conference, President-elect McKinley’s cabinet selec- 
tions, the recent Senatorial elections, the New York 
Trust investigation, the famine situation in India, the 
affair of the Greeks in Crete, the foreign policy of 
Russia, the position of England, France, and the 
other great powers, and many other matters of cur- 
rent interest. 

An Englishman’s study of the longest reign in 
British history is contributed in this diamond jubilee 
year of Queen Victoria’s rule, by Mr. W. T. Stead, 
who traces the growth of imperial dominion and the 
influence of the royal family from the point of view 
of the typical British subject. Many of the portraits 
are rare, and are now published for the first time in 
America. 


AMONG the more noteworthy contents of THE 
Livinc AGE for March, are the following: ‘‘ The 
Psychology of Feminism,” an entertaining contri- 
bution to the discussion of the ‘«*‘ New Woman”; 
an essay on ‘ Victorian Literature,” by Andrew 
Lang; a paper on ‘‘ Recent Polar Exploration” by 
Prince Kropotkin; and ‘‘ Two Cyclones,” a clever 
sketch by Ludovic Halévy, translated for the LIvinG 
AGE. 


THE opening pages of the NORTH AMERICAN RE- 
viEw for March are devoted to a timely and elabor- 
ate paper from the pen of Sir Edwin Arnold on «* The 
Famine in India.” In ‘* The History of a Poem,” 


Mr. Edmund Gosse recounts the circumstances con- 
nected with the production of the late Coventry Pat- 
more’s work, ‘* The Angel in the House.” 


A writer, 
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under the signature of «« A London Police Magistrate,” 
gives a description of «‘ Drink and Drunkenness in 
London,” dwelling especially on the class known as 
habitual drunkards. 


PRESIDENT DAVID STARR JORDAN contributes to 
APPLETON’S POPULAR SCIENCE MONTHLY for March 
an article on ‘The Stability of Truth,” in which 
he opposes the contention of Salisbury, Balfour and 
Haeckel that «+ belief’? may rest on foundations un- 
known to ‘‘ knowledge.” 

Under the title «* A Year of the X-Rays,” Prof. 


' D. W. Hering tells in what directions progress has 


been made upon Rontgen’s famous discovery. 


THERE is nothing that Richard Harding Davis de- 
scribes with more skill than a gorgeous pageant, and 
‘©The Banderium of Hungary,” which leads the 
March SCRIBNER’S, is one of the brightest exhibi- 
tions of his pictorial ability. 

A new serial begins in this number — «‘ The Story 
of a Play,” by W. D. Howells. This is a humorous 
presentation of theatrical life of the better kind, and 
records the experiences of an American playwright 
in producing his first play. 


THE complete novel in the March issue of LiPPin- 
coTT’s is “ Dead Selves,” by Julia Magruder. “ Farm- 
ing under Glass,” by George Ethelbert Walsh, is a 
clear and instructive exposition of what has been 
done — which is very much—for human food by 
means of hothouses. John E. Bennett writes of 
«“ The Deserts of Southeast California,” and Prof. L. 
Oscar Kuhns of the «‘ Origin of Pennsylvanian Sur- 
names.” D.C. Macdonald tells what is to be seen 
«¢In the Manuscript-Room of the British Museum.” 


—_—_--<—__ 


WHAT SHALL WE READ? 


This column is devoted to brief notices of recept pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
Sorm themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


Pror. CHARLES G. D. ROBERTS, in his new novel 
The Forge in the Forest,‘ has demonstrated that it is 
possible to write a story of absorbing interest and at 
the same time keep it pure and wholesome from be- 


1 THE FORGE IN THE ForEsST. Being the narrative of the 
Acadian Ranger, Jean de Mer, Seigneur de Briard; and how he 
crossed the Black Abbé, and of his adventures in strange fellow. 
ship. By Charles G. D, Roberts. Lamson, Wolffe & Co., Boston 
and New York, 1896. Cloth. $1.50. 





ginning to end. An accomplishment which is worthy 
of note in these degenerate literary times. The scene 
of the story is laid in that region immortalized by 
Longfellow in «* Evangeline,” and the dramatic events 
described are based upon historical facts. The author’s 
style is delightfully simple and at the same time un- 
usually impressive. His delineation of the characters 
who are participants in the exciting drama shows the 
touch of a masterhand. We will not mar the reader’s 
enjoyment by a description of the plot, but we can 
safely say that he who commences this book will not 
lay it down until he has read it to the very end. It 
is one of the very best stories of the day, and we are 
glad to learn that it is but the first of a series of his- 
torical novels which Professor Roberts has in prepara- 
tion. The publishers are to be commended for the 
exquisite manner in which the book is made up. 

The man who garners and preserves in an abiding 
form the folk-lore of his country is a public benefactor, 
and the American people should pass a vote of thanks 
to Mr. Charles M. Skinner for his Myths and Legends of 
Our Own Land.* With infinite pains he has collected 
a vast number of American legends which, but for his 
ferreting them out, would doubtless have passed into 
oblivion. The book is as interesting to the mature 
mind as a fairy-book is to children. There is nota 
dull page in it. There are legends of the Hudson 
and its hills, of the Isle of Manhattoes, tales of Puri- 
tan land, of the South, the Central States and Great 
Lakes, the Rocky Range, the Pacific slope, etc. 

King Noanett* is a most interesting love-tale, the 
scene of which is laid, in the beginning of the book, 
in Exmoor, England, in the time of Cromwell, 
and then changed to Virginia and later to Massachu- 
setts. It gives a very vivid and, we should judge, 
faithful picture of early life in the colonies. The 
Indians play an important part in the plot as the title 
indicates. It is an extremely pretty story, and the 
ending is totally unexpected and surprising. The 
story reminds one of ‘* Lorna Doone,” especially in 
the first part, though the development of it is very 
different. . 

One of the most important publications of the month 
is The Life of Nelson,‘ by Captain Mahan of the 
United States Navy. The distinguished author has 
examined with patience and with care Nelson’s volu- 
minous correspondence and despatches, and many 


2 MyTHS AND LEGENDS OF OuR Own LAND. By Charles 
M. Skinner. J. B. Lippincott Co., Philadelphia, 1896. Two 
Vols. Cloth. $3.00. 

3 KiInG NOANETT. By F. J. Stimson. Lamson, Wolffe & 
Co., Boston and New York. Cloth. 

4 THe LiFE oF NELSON. The Embodiment of the Sea 
Power of Great Britain. By Capt. A. T. Mahan, D.C. L., 
LL.D. Little, Brown & Co., Boston, 1897. Two Vols. Cloth. 
$8.00. 
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other sources of information. His aim has been ¢o 
make Nelson describe himself, —tell the story of his 
own inner life as wellas his external actions. He states 
that he has carefully analyzed Nelson’s letters ** to de- 
tect the leading features of temperament, traits of 
thought, and motives of action; and thence to con- 
ceive within himself, by gradual familiarity even more 
than by formal effort, the character therein revealed.” 
The work is admirably illustrated with portraits, 
plates in photogravure, maps and plans. It is a 
book that will afford the reader great pleasure and 
profit. 

We have received a copy of Caliban, by Ernest 
Renan, translated by Eleanor Grant Vickery, pub- 
lished by the Shakespeare Society of New York. 
The author has taken the characters in ‘* The 
Tempest” and placed the scene in modern times 
and adapted to the ideas of the present day. It is 
supposed to be a continuation of «*‘ The Tempest” 
and will prove most interesting to thoughtful and 
philosophic readers. 

Lovers of Henry James will eagerly welcome his 
latest book, Zhe Spoils of Poynton.’ There are few 
characters in his story, but those few are delineated 
strongly. The idea is well worked up, and the de- 
nouement quite startling. 


pew 


NEW LAW-BOOKS. 


THE Law oF MarriED WOMEN IN MASSACHUSETTS. 
By George A. O. Ernst. Second Edition. 
Little, Brown & Co., Boston, 1897. Cloth, 
$2.00; Law sheep, $2.50. 

The married women of Massachusetts, with this 
volume of Mr. Ernst for a guide, need feel no doubt 
as to their legai rights and liabilities ; and a careful 
perusal of it by those who consider that they are still 
downtrodden and oppressed, will convince them that 
they really are not so badly off as they think. While 
written in a style which will appeal to the popular 
mind, the treatise is a thorough and exhaustive pre- 
sentation of Massachusetts law regarding married 
women, and will be found a most valuable text-book 
for the profession. Mr. Ernst begins his work with 


a discussion of the delicate question, always interesting | 
to the sex, of engagements to marry; he then treats 


of breach of promise to marry, of marriage itself, and 


then follow chapters upon the rights of a married | 


woman to her person, to her children, to support 
from her husband, and to support under the pauper 
laws. Her right to hold office and positions of trust, 
to contract and do business, to sue and be sued, to 


5 THE SPoILs OF Poynton. By Henry James. 
Mifflin & Co. Boston and New York, 1897. Cloth. 


Houghton, 
$1.50. 








acquire and hold property independently of her hus- 
band, are treated at length, and the book draws 
to an end with chapters upon Separation by Agree- 
ment, Separation by Divorce, Separation by Death, 
and their effect upon Property Rights. 


PRACTICE IN SPECIAL ACTIONS in the Courts of 
Record of the State of New York under Code 
of Civil Procedure and Statutes, with forms. 
By J. Newron Fiero. Second Edition. Mat- 
thew Bender, Albany, N. Y., 1897. Two vols. 
Law sheep, $11.50. 

New York practitioners fully appreciate the valie 
and usefulness of this work of Mr. Fiero, and a sec- 
ond edition, thoroughly revised and made conform- 
able to the many changes which have taken place in 
the Code, should receive a warm welcome. It is really 


‘almost indispensable to lawyers practicing under the 


New York Code. 


THE AMERICAN STATE REPORTS. VOL. 52. Con- 
taining the Cases of general Value and Author- 
ity decided in the Courts of last resort of the 
several States. Selected, reported and anno- 
tated by A. C. Freeman. Bancroft-Whitney 
Co., San Francisco, 1897. Law sheep, $4.00. 


This volume, like its predecessors, is to be com- 
mended for’ the excellent judgment shown by Mr. 
Freeman in his selection of cases, and for the full 
and exhaustive annotations which accompany them. 


THE HistoricaL DEVELOPMENT OF CODE PLEADING 
IN AMERICA AND ENGLAND. By Charles M. 
Hepburn of the Cincinnati Bar. W.H. Ander- 
son & Co., Cincinnati, 1897. Cloth, $3.00; 
Law sheep, $3.75. 

Practitioners and students of jurisprudence will find 
this work of Mr. Hepburn of great interest. As the 
author says, code pleading is essentially a science of 
historical development, and to comprehend clearly 
what it is, one must see how it came to beso. After 
considering the nature and extent of code pleading 
in general, Mr. Hepburn discussés the causes which 
led to the overthrow of common law pleading, and 
narrates the historical movement in England and 
America for a statutory reform of pleading. The 
codes of the, different States are carefully exathined, 
and the cardinal points of agreement and contrast 
pointed out. Altogether, the work is one which 
should appeal to all lawyers interested in the changes 
which have been brought about in our system of legal 


| practice. 





























